The Supreme Court of Texas

201 West 14th Street  Post Office Box 12248  Austin TX 78711
Telephone: 512/463-1312 Facsimile: 512/463-1365

Chambers of
Justice Nathan L. Hecht

September 14, 2010

Mr. Charles L. “Chip” Babcock

Chair, Supreme Court Advisory Committee
Jackson Walker L.L.P.

1401 McKinney, Suite 1900

Houston, TX 77010

Re: Referral of Rules Issues

Via email
Dear Chip:

The Court requests the Supreme Court Advisory Committee’s recommendations regarding
whether and to what extent the procedural rules in Texas should be amended to: (1) reflect the
proposed amendments to Federal Rule of Civil Procedure 26 that are scheduled to take effect
December 1, 2010; and (2) provide a clearer procedure for determining when a trial-court order is
final and otherwise appealable, particularly in cases involving a “letter order” from the trial court.

Attachment A contains the proposed amendments to Federal Rule of Civil Procedure 26 and
an excerpt from an explanatory report of the Judicial Conference of the United States to the Supreme
Court of the United States. Attachment B contains correspondence in which Chief Justice Thomas
W. Gray summarized issues regarding the uncertain impact of letter orders from trial courts in Texas.

Please do not hesitate to contact me if you have any questions regarding these rule referrals.

As always, the Court greatly appreciates your leadership and the Supreme Court Advisory
Committee’s thoughtful consideration of these referrals and its dedication to the rules process overall.

Sincerely,

NEhan L. Hecht

Justice
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2 FEDERAL RULES OF CIVIL PROCEDURE

injury by fellow servant;
laches;

license;

payment;

release;

res judicata;

statute of frauds;

statute of limitations; and

waiver.

* % k% %k %

Rule 26. Duty to Disclose; General

Governing Discovery

(a) Required Disclosures.

* k k k%

(2) Disclosure of Expert Testimony.

(A) In General.

Provisions

In addition to the disclosures

required by Rule 26(a)(1), a party must



FEDERAL RULES OF CIVIL PROCEDURE 3

(B)

disclose to the other parties the identity of
any witness it may use at trial to present
evidence under Federal Rule of Evidence
702, 703, or 705.
Witnesses Who Must Provide a Written
Report.  Unless otherwise stipulated or
ordered by the court, this disclosure must be
accompanied by a written report —
prepared and signed by the witness — if the
witness is one retained or specially
employed to provide expert testimony in the
case or one whose duties as the party’s
employee regularly involve giving expert
testimony. The report must contain:
(i) a complete statement of all opinions the
witness will express and the basis and

reasons for them;
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(ii) the facts or data considered by the
witness in forming them;

(iii) any exhibits that will be used to
summarize or support them;

(iv) the witness’s qualifications, including a
list of all publications authored in the
previous 10 years;

(v) alist of all other cases in which, during
the previous 4 years, the witness
testified as an expert at trial or by
deposition; and

(vi) a statement of the compensation to be
paid for the study and testimony in the
case.

(C) Witnesses Who Do Not Provide a Written

Report.  Unless otherwise stipulated or

ordered by the court, if the witness is not
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required to provide a written report, this
disclosure must state:

(i) the subject matter on which the witness
1s expected to present evidence under
Federal Rule of Evidence 702, 703, or
705; and

(ii) a summary of the facts and opinions to
which the witness is expected to testify.

(D) Time to Disclose Expert Testimony. A party
must make these disclosures at the times
and in the sequence that the court orders.

Absent a stipulation or a court order, the

disclosures must be made:

(1) at least 90 days before the date set for
trial or for the case to be ready for trial;

or
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(ii) if the evidence is intended solely to
contradict or rebut evidence on the
same subject matter identified by
another party under Rule 26(a)(2)(B) or
(C), within 30 days after the other
party’s disclosure.
(E) Supplementing the Disclosure. The parties
must supplement these disclosures when
required under Rule 26(e).

k k k k%

(b) Discovery Scope and Limits.

* k k k%

(8) Trial Preparation: Materials.
(A) Documents and Tangible Things.
Ordinarily, a party may not discover

documents and tangible things that are
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prepared in anticipation of litigation or for

trial by or for another party or its

representative (including the other party’s

attorney, consultant, surety, indemnitor,

insurer, or agent). But, subject to Rule

26(b)(4), those materials may be discovered

if:

(i) they are otherwise discoverable under
Rule 26(b)(1); and

(ii) the party shows that it has substantial
need for the materials to prepare its
case and cannot, without undue
hardship, obtain their substantial

equivalent by other means.

(B) Protection Against Disclosure. If the court

orders discovery of those materials, it must

protect against disclosure of the mental
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(©)

impressions, conclusions, opinions, or legal

theories of a party’s attorney or other

representative concerning the litigation.

Previous Statement. Any party or other

person may, on request and without the

required showing, obtain the person’s own
previous statement about the action or its
subject matter. If the request is refused, the
person may move for a court order, and Rule

37(a)(5) applies to the award of expenses. A

previous statement is either:

(i) a written statement that the person has
signed or otherwise adopted or
approved; or

(ii) a contemporaneous stenographic,
mechanical, electrical, or other

recording — or a transcription of it —
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that recites substantially verbatim the

person’s oral statement.

(4) Trial Preparation: Experts.

A)

B)

Deposition of an Expert Who May Testify. A
party may depose any person who has been
identified as an expert whose opinions may
be presented at trial. If Rule 26(a)(2)(B)
requires a report from the expert, the
deposition may be conducted only after the
report is provided.

Trial-Preparation  Protection for Draft
Reports or Disclosures. Rules 26(b)(3)(A)
and (B) protect drafts of any report or
disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is

recorded.
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(C) Trial-Preparation Protection for

Communications Between a Party’s Attorney
and Expert Witnesses. Rules 26(b)(3)(A) and
(B) protect communications between the
party’s attorney and any witness required to
provide a report under Rule 26(a)(2)(B),
regardless of the form of  the
communications, except to the extent that
the communications:
(i) relate to compensation for the expert’s
study or testimony;
(ii) identify facts or data that the party’s
attorney provided and that the expert
considered in forming the opinions to be

expressed; or



FEDERAL RULES OF CIVIL PROCEDURE 11
(iii) identify assumptions that the party’s
attorney provided and that the expert
relied on in forming the opinions to be

expressed.

(D) Expert Employed Only for Trial Preparation.
Ordinarily, a party may not, by
interrogatories or deposition, discover facts
known or opinions held by an expert who
has been retained or specially employed by
another party in anticipation of litigation or
to prepare for trial and who is not expected
to be called as a witness at trial. But a
party may do so only:

(i) asprovided in Rule 35(b); or
(ii) on showing exceptional circumstances

under which it is impracticable for the
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party to obtain facts or opinions on the
same subject by other means.

(E) Payment. Unless manifest injustice would
result, the court must require that the party
seeking discovery:

(i) pay the expert a reasonable fee for time
spent in responding to discovery under
Rule 26(b)(4)(A) or (D); and
(ii) for discovery under (D), also pay the
other party a fair portion of the fees and
expenses it reasonably incurred in
obtaining the expert’'s facts and
opinions.
* ok ok ok ok
Rule 56. Summary Judgment
(a) Motion for Summary dJudgment or Partial

Summary Judgment. A party may move for
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I ACTION ITEMS FOR ADOPTION
A. Rule 26. Expert Trial Witnesses

The Committee recommends approval for adoption of the provisions for disclosure and
discovery of expert trial witness testimony that were published last August. Small drafting changes
are proposed, but the purpose and content carry on.

These proposals divide into two parts. Both stem from the aftermath of extensive changes
adopted in 1993 to address disclosure and discovery with respect to trial-witness experts. One part
creates a new requirement to disclose a summary of the facts and opinions to be addressed by an
expert witness who is not required to provide a disclosure report under Rule 26(a)(2)(B). The other
part extends work-product protection to drafts of the new disclosure and also to drafts of 26(a)(2)(B)
reports. It also extends work-product protection to communications between attorney and trial-
witness expert, but withholds that protection from three categories of communications. The work-
product protection does not apply to communications that relate to compensation for the expert’s
study or testimony; identify facts or data that the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or identify assumptions that the party’s attorney
provided and that the expert relied upon in forming the opinions to be expressed.

These two parts are described separately. Each applies only to experts who are expected to
testify as trial witnesses. No change i1s made with respect to the provisions that severely limit
discovery as to an expert employed only for trial preparation.

New Rule 26(a)(2)(C): Disclosure of "“No-Report™ Expert Witnesses

The 1993 overhaul of expert witness discovery distinguished between two categories of trial-
witness experts. Rule 26(a)(2)(A) requires a party to disclose the identity of any witness it may use
to present expert testimony at trial. Rule 26(a)(2)(B) requires that the witness must prepare and sign
an extensive written report describing the expected opinions and the basis for them, but only “if the
witness is one retained or specially employed to provide expert testimony in the case or one whose
duties as the party’s employee regularly involve giving expert testimony.” It was hoped that the
report might obviate the need to depose the expert, and in any event would improve conduct of the
deposition. To protect these advantages, Rule 26(b)(4)(A) provides that an expert required to
provide the report can be deposed “only after the report is provided.”

The advantages hoped to be gained from Rule 26(a)(2)(B) reports so impressed several courts
that they have ruled that experts not described in Rule 26(a)(2)(B) must provide (a)(2)(B) reports.
The problem is that attorneys may tind it difficult or impossible to obtain an (a)(2)(B) report from
many of these experts, and there may be good reason for an expert’s resistance. Common examples
of experts in this category include treating physicians and government accident investigators. They
are busy people whose careers are devoted to causes other than giving expert testimony. On the
other hand, it is useful to have advance notice of the expert’s testimony.

Proposed Rule 26(a)(2)(C) balances these competing concerns by requiring that if the expert
witness 1s not required to provide a written report under (a)(2)(B), the (a)(2)(A) disclosure must state
the subject matter on which the witness is expected to present evidence under Evidence Rule 702,
703, or 705, and “a summary of the facts and opinions to which the witness is expected to testify.”
[tis intended that the summary of facts include only the facts that support the opinions; if the witness
is expected to testify as a “hybrid” witness to other facts, those facts need not be summarized. The
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sufficiency of this summary to prepare for deposition and trial has been accepted by practicing
lawyers throughout the process of developing the proposal.

As noted below, drafts of the Rule 26(a)(2)(C) disclosure are protected by the work-product
provisions of proposed Rule 26(b)(4)(B).

Rule 26(b)(4): Work-Product Protects Drafls and Communications

The Rule 26(a)(2)(B) expert witness report is to include “(ii) the data or other information
considered by the witness in forming” the opinions to be expressed. The 1993 Committee Note
notes this requirement and continues: “Given this obligation of disclosure, litigants should no longer
be able to argue that materials furnished to their experts to be used in forming their opinions —
whether or not ultimately relied upon by the expert — are privileged or otherwise protected from
disclosure when such persons are testifying or being deposed.” Whatever may have been intended,
this passage has influenced development of a widespread practice permitting discovery of all
communications between attorney and expert witness, and of all drafts of the (a)(2)(B) report.

Discovery of attorney-expert communications and of draft disclosure reports can be defended
by arguing that judge or jury need to know the extent to which the expert’s opinions have been
shaped to accommodate the lawyer’s influence. This position has been advanced by a few practicing
lawyers and by many academics during the development of the present proposal to curtail such

discovery.

The argument for extending work-product protection to some attorney-expert
communications and to all drafts of Rule 26(a)(2) disclosures or reports is profoundly practical. It
begins with the shared experience that attempted discovery on these subjects almost never reveals
useful information about the development of the expert’s opinions. Draft reports somehow do not
exist. Communications with the attorney are conducted in ways that do not yield discoverable
events. Despite this experience, most attorneys agree that so long as the attempt is permitted, much
time is wasted by making the attempt in expert depositions, reducing the time available for more
useful discovery inquiries. Many experienced attorneys recognize the costs and stipulate at the
outset that they will not engage in such discovery.

The losses incurred by present discovery practices are not limited to the waste of futile
inquiry. The fear of discovery inhibits robust communications between attorney and expert trial
witness, jeopardizing the quality of the expert’s opinion. This disadvantage may be offset, when the
party can atford it, by retaining consulting experts who, because they will not be offered as trial
witnesses, are virtually immune from discovery. A party who cannot atford this expense may be put
at a disadvantage.

Proposed Rules 26(a)(4)(B) and (C) address these problems by extending work-product
protection to drafts of (a)(2)(B) and (C) disclosures or reports and to many forms of attorney-expert
communications. The proposed amendment of Rule 26(a)(2)(B)(i1) complements these provisions
by amending the reference to “information” that has supported broad interpretation of the 1993
Committee Note: the expert’s report is to include “the facts or data orothermtornmation considered
by the witness” in forming the opinions. The proposals rest not on high theory but on the realities
of actual experience with present discovery practices. The American Bar Association Litigation
Section took an active role in proposing these protections, drawing in part from the success of similar
protections adopted in New Jersey. The published proposals drew support from a wide array of
organized bar groups, including The American Bar Association, the Council of the ABA Litigation

Prs
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Section, The American Association for Justice, The American College of Trial Lawyers Federal
Rules Committee, the American Institute of Certified Public Accountants, the Association of the
Federal Bar of New Jersey Rules Committee, the Defense Research Institute, the Federal Bar Council
of the Second Circuit, the Federal Magistrate Judges’ Association, the Federation of Defense &
Corporate Counsel, the International Association of Defense Counsel, the Lawyers for Civil Justice,
the State Bar of Michigan U.S. Courts Committee, and the United States Department of Justice.

Support for these proposals has been so broad and deep that discussion can focus on just two
proposed changes, one made and one not made. Otherwise it suffices to recall the three categories
of attorney-expert communications excepted from the work-product protection: those that

(i) relate to compensation for the expert’s study or testimony;

(i) identify facts or data that the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party’s attorney provided and that the expert relied
upon in forming the opinions to be expressed.

The change made adds a few words to the published text of Rule 26(b)(4)(B):

(B) * * * Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure required
under Rule 26(a), regardless of the form in which of the draft is recorded.

The published Committee Note elaborated the “regardless of form™ language by stating that
protection extends to a draft “whether oral, written, electronic, or otherwise.” Comments and
testimony expressed uncertainty as to the meaning of an “oral draft.” The comments and testimony
also reflected the drafting dilemma that has confronted this provision from the beginning. Rule
26(b)(3) by itself’ extends work-product protection only to “documents and tangible things.”
Information that does not qualify as a document or tangible thing is remitted to the common-law
work-product protection stemming from Hickman v. Taylor. As amended to reflect discovery of
electronically stored information, moreover, Rule 34(a)(1) may be ambiguous on the question
whether electronically stored information qualifies as a “document” in a rule — such as Rule
26(b)(3) — that does not also refer to electronically stored information. Responding to these
concerns, the Discovery Subcommittee recommended that the “regardless of form” language be
deleted, substituting “protect written or electronic drafts” of the report or disclosure. Lengthy
discussion by the Committee, however, concluded that it is better to retain the open-ended
“regardless of form” formula, but also to emphasize the requirement that the draft be “recorded.”
The Committee Note has been changed accordingly.

The change not made would have expanded the range of experts included in the protection
for communications with the attorney. The invitation for comment pointed out that proposed Rule
26(b)(4)(C) protects communications only when the expert is required to provide a disclosure report
under Rule 26(a)(2)(B). Communications with an expert who is not required to give a report fall
outside this protection. (The Committee Note observes that Rule 26(b)(4)(C) “does not exclude
protection under other doctrines, such as privilege or independent development of the work-product
doctrine.”) The invitation asked whether the protection should be extended further. Responding to
this invitation, several comments suggested that the rule text either should protect attorney
communications with any expert witness disclosed under Rule 26(a)(2)(A), or — and this was the
dominant mode — should protect attorney communications with an expert who is an employee of
a party whose duties do not regularly involve giving expert testimony. These comments argued that
communications with these employee experts involve the same problems as communications with

other experts.
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Both the Subcommittee and the Committee concluded that the time has not come to extend
the protection for attorney-expert communications beyond experts required to give an (a)(2)(B)
report. The potential need for such protection was not raised in the extensive discussions and
meetings held before the invitation for public comment on this question. There are reasonable
grounds to believe that broad discovery may be appropriate as to some “‘no-report” experts, such as
treating physicians who are readily available to one side but not the other. Drafting an extension that
applies only to expert employees of a party might be tricky, and might seem to favor parties large
enough to have on the regular payroll experts qualified to give testimony. Still more troubling,
employee experts often will also be “fact” witnesses by virtue of involvement in the events giving
rise to the litigation. An employee expert, for example, may have participated in designing the
product now claimed to embody a design defect. Discovery limited to attorney-expert
communications falling within the enumerated exceptions might not be adequate to show the ways
in which the expert’s fact testimony may have been influenced.

Three aspects of the Committee Note deserve attention. An explicit but carefully limited
sentence has been added to state that these discovery changes “do not affect the gatekeeping
functions called for by Daubert v. Merrell Dow Pharmaceuticals, Inc. * * *.” The next-to-last
paragraph, which expressed an expectation that “the same limitations will ordinarily be honored at
trial,” has been deleted as the resuit of discussions in the Advisory Committee, in this Committee,
and with the Evidence Rules Committee. And the Note has been significantly compressed without
sacrificing its utility in directing future application of the new rules.

* ok ok ok %
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TENTH COURT OF APPEALS

Chief Justice McLennan County Courthouse
Tom Gray 501 Washington Avenue, Rm. 415

Sustices Waco, Texas 76701-1373 Clerk
Felipe Reyna Phone: (254) 7575200 Fax: (254) 757.2822
Rex D. Davis

December 10, 2009

Justice Nathan L. Hecht
Supreme Court of Texas
P.O. Box 12248

Austin, TX 78711

Re:  Supreme Court Advisory Committee Issues

Dear Justice Hecht:

Over the years the Texas Supreme Court has sought to clarify and bring certainty to the
determination regarding when a trial court order is final or otherwise appealable. One of the
recurring issues with regard to appealable orders that impacts this problem is what this Court has
generically referred to as “letter orders” signed by the trial court. Typically, these are letters from the
court announcing the trial court’s rulings with regard to various matters and frequently directing a

As an example of the second type of problem for interlocutory appeals, I have enclosed a
copy of a trial court clerk’s notice, the defendant’s notice of accelerated appeal, and to that notice of
appeal is attached the trial court’s “letter order,” which is exemplary of that specific problem.
Obviously, the appellant in this situation took the most cautious route and did not wait for his
opposing counsel to “prepare and submit” a formal order. If it is the desire of the Court for the
Supreme Court Advisory Committee to address this, and/or the broader issues concerning a
determination of finality, or what constitutes an appealable order, I wanted this graphic example to be
available to you. I have also provided a number of other cases with the references to letter rulings
highlighted for your consideration of whether this issue is worthy of a rule of procedure.

Very truly yours,
O%)»‘o k/
Thomas W. Gray

Chief Justice

TWG:nw
Enclosure

Sharri Roessler



