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JusTICE SCHNEIDER ddivered the opinion of the Court.

The Texas Rulesof Evidence protect trade secretsfromdiscovery “if the alowance of the privilege
will not tend to conceal fraud or otherwise work inustice” Tex. R Evip. 507. We hdd in Inre
Continental General Tire, Inc., 979 SW.2d 609 (Tex. 1998), that a party asserting the trade secret
privilege hasthe burden of proving that the discovery informationsought quaifiesasatrade secret. If met,
the burden shifts to the party seeking trade secret discovery to establish that the information is necessary
for afar adjudication of itsclam.

Here, non-participating roydty interest owners are atempting discovery of the minerd estate
owner’ sgeologica sasmic datato prove that the minerd estate owner breached animplied duty to develop

itsland. The minerd estate owner clams that the data are trade secrets. The tria court found that the



royaty ownersmet their burden of establishing necessity and ordered the minerd estate owner to produce
the data under a protective order. The court of appeals denied the minerd estate owner’s requested
mandamus rdief. The minerd estate owner now seeks mandamus relief from this Court to prevent
discovery of the claimed trade secrets.

The issues before us today are: 1)whether the mineral estate owner proved that the seismic data
a issue aretrade secrets, and 2) if the minerd estate owner proved the data are trade secrets, whether the
non-participating roydty interest owners established that the discovery of the trade secret information was
necessay to afair adjudication of their breach of an implied duty clam. We hold that geologica seismic
dataaretrade secrets and that the non-participating royalty interest ownersfailed to establishthe existence
of a dam againg the minerd estate owner judifying discovery of the trade secret data. We therefore
conditiondly grant mandamus relief and order the trid court to vacate its order compelling the seismic
data’ s production.

I. BACKGROUND

Red partiesin interest, the non-participating roydty interest owners (the McGills), sued Relator,
the minerd estate owner (Bass), for multiple clamsin the trid court. The relevant clam for the purpose
of this mandamus isthe McGills assertion that Bass breached an implied duty to the McGills to develop
hisland.

Bass owns the surface and minera estate of La Pdoma Ranch- alarge tract of land inK enedy and

Kleberg counties. The Ranchismade up of multipletractsof land, which Bass purchased from the M cGills



and ther predecessorsininterest. Thedisputed land tract hereistheformer Erck property —approximately
22,000 acres within the LaPdoma Ranch. The Erck property was origindly part of the McGill family
ranch. The McGill family ranch was partitioned between three brothers, J.C. McGill, H.F. McGill, and
Soott McGill in1954.  Although both surface and mineralswere partitioned, each of the brothersretained
a 1/3rd of 1/8th non-participating royaty interest in the other two brothers partitioned land.

As sole daughter and har of J.C. McGill, Anne McGill Erck inherited her father's land. Bass
purchased the Erck property from Ann McGill Erck’ s bankruptcy sdein1990. The Erck property genera
warranty deed to Bass clearly recognizes the encumbrance of the roydty interests that the other McGilll
brothersown. Here, Relators are the heirs of Scott McGill, and their non-participating roydty interest in
the Erck property islessthan 2%.

In the mid-nineties, Bass contracted with Exxon to run ageologica survey of saamic activity on
the entire La PAloma Ranch. Bass has never opted to lease the land for development. TheMcGillsdam
that by refusing to lease and thus devel op the land, Bass has breached animpliedduty to the royaty interest
holders. To prove that Bass breached this duty, the McGills claim access to Bass seismic data is
necessary because the data will reved whether development would be profitable. Thetria court ordered
production of the data subject to a protective order.

The trid court order did not expresdy find that the seismic activity data are trade secrets. Bass
contends the data are trade secrets, and thus, Bass sought mandamus relief from the court of appeals,
whichdenied relief in aper curiam order. Bass now seeks rdlief from this Court, arguing that the dataare

trade secrets and that the McGills have not shown entitlement to the saismic information.
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1. STANDARD OF REVIEW

"Mandamus issuesonly to correct a clear abuse of discretionor the violaion of aduty imposed by
law when there is no other adequate remedy by law." Walker v. Packer, 827 S\W.2d 833, 839 (Tex.
1992); Johnson v. Fourth Court of Appeals, 700 SW.2d 916, 917 (Tex. 1985). Thus, evauaing
whether mandamus relief should be granted requires that we determine whether there has been a clear
abuse of discretion by the trid court and whether an adequate appellate remedy exists. Walker, 827
S.\W.2d at 839.

[11. ANALYSIS
A. Abuse of Discretion

Abuse of discretionoccurswhenthetria court “reaches adecison so arbitrary and unreasonable
asto amount to a clear and prgjudicid error of law." Walker, 827 S\W.2d at 839.

In In re Continental, we held that “[w]hen trade secret privilege is asserted as the basis for
ressting production, the trial court must determine whether the requested production condtitutes a trade
secret; if so, the court must require the party seeking production to show reasonable necessity for the
requested materials” 979 SW.2d at 611(quoting Rare Coin-It, Inc. v. I.J.E., Inc., 625 So.2d 1277 at
1278(Fa. Dist. Ct. App. 1993). If atria court orders productiononcetrade secret status is proven, but
the party seeking production has not shown a necessity for the requested materids, the trial court’s action
isan abuse of discretion. 1d.

(1) Whether geological seismic data constitute trade secrets



Under the first prong of In re Continental , we must determine whether the geologicd seismic data
congtitute trade secrets.

We have hdd that a trade secret is “any formula, pattern, device or compilation of information
which is used in one' s business and presents anopportunity to obtain an advantage over competitorswho
do not know or use it.” Computer Assocs. Intern. V. Altai, 918 SW.2d 453, 455 (Tex. 1994).
However, we have never stated whether geologica seismic data qualify as trade secrets.

To determine whether a trade secret exigts, this Court gppliesthe Restatement of Torts six-factor
test:

(2) the extent to which the information is known outside of his business; (2) the extent to
which it is known by employees and others involved in his business; (3) the extent of the
measures taken by him to guard the secrecy of the information; (4) the vaue of the
informationto himand to his competitors; (5) the amount of effort or money expended by
himin deve oping the information; (6) the ease or difficulty withwhichtheinformationcould
be properly acquired or duplicated by others.
RESTATEMENT OF TORTS § 757 cmt. B. (1939); RESTATEMENT (THIRD) OF UNFAIR COMPETITION 8
39 reporter’sn. cmt. d.  See generally Hyde Corp. v. Huffines, 314 SW.2d 763 (Tex. 1958). The
origind Restatement’s section 757 has been omitted from the Restatement (Second) of Torts and
incorporated into the Restatement (Third) of Unfair Competition. Likewise, the Six factor test from section
757 cmt. B., isdiscussed inthe Unfar Competition Restatement reporter’ snotes. RESTATEMENT (THIRD)
OF UNFAIR COMPETITION 8 39 reporter’ sn. cmit. d (“ Indetermining the existence of atrade secret, many

cases rely on the factorsidentified in Restatement of Torts § 757 cmt. B”).  The Restatement of Unfair

Compstition treats the factors as relevant, but not dispositive, criteria:
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It isnot possible to state precise criteria for determining the existence of atrade secret. The Satus
of information daimed as a trade secret must be ascertained through a comparative evauation of
al the rdevant factors, including the vaue, secrecy, and definiteness of the information aswell as
the nature of the defendant’ s misconduct.

RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 39 cmt. d (1995).

Though we have never specificaly addressed the Restatement changes, many other jurisdictions
continue to gpply and treat the Six factors as relevant criteria used to determine if something is a trade
secret.! Texas courts of gppealswho continueto apply thistest are split on whether the six-factors should
beweghed asrdevant criteria or whether a persondamingtradesecret privilege must satisfy dl Sx factors
beforetrade secret status applies. See American Derringer Corp. v. Bond, 924 SW.2d 773, 777 n.2
(Tex. App.-Waco 1996, no writ.) (the factors are “to be conddered in determining whether given
informationisatrade secret”); Expo Chem. Co. v. Brooks 572 SW.2d 8, 11 (Tex. Civ. App.—Houston
[1st Digt.] 1978, rev’' d on other grounds, 576 S.W.2d 369 (Tex. 1979)); but see Birnbaumyv. Alliance
of Am. Insurers, 994 SW.2d 766, 783 (Tex. App.-Austin 1999, pet. denied) (dl six factors “must be

established by aclamant”). Not surprisngly, the McGillsarguethat in order for the sesmic datato qudify

asatrade secret, Bass must satidfy dl six factors. Conversely, Bass argues that the sx-factors congtitute

1 See Hammock v. Hoffmann-LaRoche, Inc.,662A.2d 546, 560 (N.J. 1995) (factors are “ additional considerations
that we find useful”); Amoco Prod. Co. v. Laird, 622 N.E.2d 912, 918 (Ind. 1993)(“[a]lthough all of the Restatement’s
factors no longerarerequired to find atrade secret,thosefactors still provide hel pful guidanceto determinewhetherthe
information in agiven case constitutes ‘trade secrets’ within the definition of the statute”)(citing Optic Graphics, Inc.
v.Agee, 591 A.2d 578, 585 (MD. 1991)); see also Minuteman, Inc. v. Alexander, 434N.W.2d 773,778 (Wis. 1989); Nalco
Chem. Co. v. Hydro Tech., Inc., 984 F.2d 801, 803-04(7th Cir. 1993); Trandes Corp. v. Guy F. Atkinson Co., 996 F.2d 655,
661 (4th Cir. 1993); Integrated Cash Mgmt. Serv., Inc. v. Digital Transaction, Inc., 920 F.2d 171, 173 (2d Cir. 1990)(“In
determining whether a trade secret exists, the New York courts have considered the [] factors to be relevant”); Sl
Handling Sys., Inc. v. Heisley, 753 F.2d 1244, 1256 (3d Cir. 1985) (factors are “to be considered in determining whether

given information is atrade secret”).



anon-exclusve baancing test.

In determining which position is correct, we begin by noting again that the Restatement (Third) of
Unfair Competition regards the test as relevant but not dispostive, as“[it] is not possible to sate precise
criteriafor determiningthe existenceof atrade secret.” RESTATEMENT (THIRD) OF UNFAIR COMPETITION
8§39 cmt. d. Weagreewith the Restatement and themgority of jurisdictionsthat the party claming atrade
secret should not be required to satisfy al 9x factors because trade secrets do not fit negtly into each factor
everytime. Seeid. We additiondly recognize that other circumstances could also be relevant to the trade
secret andyss. Thus, we will weigh the factors in the context of the surrounding circumstances to
determine whether geologicd seismic data quaify as trade secrets.

It is undisputed that the ol and gasindustry typicdly treats seismic data and other methods for
obtaining subsurface geologica informetion as trade secrets. Other jurisdictions have recognized this
industry wide practice of treating seismic data as trade secrets. See Musser Davis Land Co. v. Union
Pac. Res., 201 F.3d 561, 569 (5th Cir. 2000); Tidelands Royalty “ B” Corp. v. Gulf Oil Corp., 804
F.2d 1344, 1351 (5th Cir. 1986); Phillips Petroleum Co. v. Stryker, 723 So0.2d 585, 587 (Ala. 1998);
Amoco Prod. Co. v. Laird, 622 N.E.2d 912, 918 (Ind. 1993).

The Alabama Supreme Court, for example, mentioned seigmic dataand itstatus as a trade secret
inStryker, 723 So.2d at 587. Sryker involved a parcel of property drilled for all and gas by Phillips
Petroleum Company. Seeid. Theownersof property outsdethisparcel of land brought an action against
Phillips dlegingthat the company had improperly drained their land of gas and gas condensate, that Phillips

caused a waste of condensate, and that Phillips had acted fraudulently in failing to disclose the extent to
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which their property was being drained. Seeid. at 587. In connectionwith Phillips unwillingnessto share
itssagmic research with a company to whomthe plaintiffs had executed leases onthair property, the court
observed that seismic research is“ very expensve research usudly treated as atrade secret.” |d.

The Fifth Circuit likewise recognized the confidentia nature of seismic datain Musser, 201 F.3d
561 at 569. InMusser, the court addressed the rights of each party under anoil and gaslease withrespect
to selamic exploraion. The assignee of a minerd lease, Union Peacdific Resources (UPR), sought to obtain
from Musser Davis Land Company a seilsmic permit before conducting a seismology survey of the lands
and offered to pay $7,290 for anticipated incidental property damages. See id. Musser Davis refused,
and negotiations ensued. When negotiationseventudly failed, UPR informed Musser Davisof itsintention
to conduct the survey under the lease without a specia permit. Musser obtained, in state court, a
temporary restraining order preventing UPR from conducting saiamic exploration of the land or trandferring
sagmic datato third parties. Seeid. Upon removal, the federa digtrict court granted declaratory relief to
Musser Davis. The FifthCircuit reversed on gpped, stating that “amineral lessee or permitee ordinarily
acquiresavduable exdusive property right in data derived from its geophysicd survey.” 1d. at 569 (citing
Tidelands Royalty, 804 F.2d at 1351(exploration company that conducted geophysica survey on federd
lands owned resulting confidentia dataand could sl it tolesseeproductioncompany for fee and overriding
roydties)).

Moreover, in Laird, 622 N.E.2d at 920-21, the Indiana Supreme Court held that information
regarding the potentia location of ail fields is entitled to trade secret protection. In that case, Amoco

Production Company used microwave radar technology to obtain oil reserve data. See id. An Amoco
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geologist consulted as an expert inthistechnology sent acompetitor afacamiletransmisson of apagefrom
aroad atlas uponwhichhe had drawn circlesindicating the location of potentia reserve Stes. Seeid. The
competitor, Laird, thenused thisinformationto obtain ail and gas explorationleasesfor asubstantia portion
of these reserve locations. Amoco filed an action againgt Laird, seeking, in part, a preliminary injunction
prohibiting Laird from pursuing or developing oil and gas leases defined by the road atlas and from using
or disclosing any other information gained from the discovery or litigation of the case. Seeid. The court
hdd that the information pertaining to the location of the all reserve sites was entitled to trade secret
protection. The court further observed that “[w]ithout the availability of [trade secret] protection,
particularly with respect to exploration of subterranean natura resources, corporations and individuas
would not risk the large sums of money for geophysica exploration, an expengve but only infrequently
rewarding adventure.” 1d. a 921 (citing MiLGRIM, ON TRADE SECRETS, 8. 2.09 (1993)).

Having determined that seigmic data are treated as trade secrets both in the industry and in the
courtsof severd jurisdictions, we now gpply the Restatement’ ssix-factor test to determine whether Bass
3-D geologicd seiamic data condtitute trade secretsunder thesecircumstances. Thefirst enumerated factor
involvesthe extent to whichthe informationis known outside the business. According to a Bass employee
affidavit, Bass has a dl times maintained the confidentidity of the data obtained from the seismic shoot.
The dfidavit states that it would be impossible for others to obtain this information without 1)paying a
subgtantia sumfor alicense or right to view the exigting data; or 2)paying anevenlarger anount to conduct
another saismic survey, which could only be done with Bass' consent. A Bass geophysicigt’s testimony

likewisereved s that the dataand datainterpretations were never shown to anyone outs de Bass Enterprise
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Production Company (BEPCO) and Exxon. Exxon’s access to the data stems from the Option Leasein
which BEPCO pad Exxon to obtain the data through the sasmic shoot. Thus, other than Exxon, who
actudly conducted the geologica survey, Bass has not provided outsde access to the data.

The second enumerated factor involvesthe extent to whichthe informationis known by employees
and others involved in Bass' business. The McGills clam certain employees of BEPCO have accessto
the data. However, BEPCO is Bass operating agent and responsible for maintaining, managing, and
operating dl Bass ol and gasinterests. Expert testimony demongtrates that only four BEPCO employees
have seenthe data—induding the company’ s geophysciswhosejobincludesandyzing suchdatafor Bass.
We have hdd that a party may share trade secret information with its agents without endangering the trade
secret’ s protection. Huffines, 314 SW.2d at 769. Thus, because only four people have access to the
data, dl of whom are Bass agents and employees, we believe that Bass has satidfied the Restatement’s
second factor aswell.

Thethird factor considers the extent of measures taken to guard the secrecy of the information.
In this case, the seismic data were consdered highly valuable. The data were kept in a secured, climate
regulated vault that was accessible only to those who knew the combination. An expert witness testified
that “[t]o be adle to even enter onto the work area, you have to have a security card to get in.” This
uncontested evidence suggests Bass has met the Restatement’ sthird factor by vigilantly guarding the data.

Under the tet’ s fourth factor, the information’s vdue to Bass and its competitors must be taken
into account. Bass expert testimony sates the dataare a“vitad commodity” upon which dl interpretation

of theland' svalueisbased. The data provide the ability to construct a three-dimensiond picture of the
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property’ s underground structura geology, and, as Bass clams, would be vauable to any oil and gas
contractor interested inthe area. The expert testimony puts the data’ s monetary val ue between $800,000
and $2,200,000. We believe these estimates, both high and low, are substantid figures highly favoring
trade secret protection. Thus, we believe Bass has satisfied the Restatement’ s fourth factor.

The fifth factor considers the amount of money expended by Bass in developing the data. Bass
damsthat the shoot took severa monthsto completeat considerable expenseand inconvenience, but there
isno evidence of aspecific amount. Industry information suggeststhat exploration through the 3-D seismic
datauseis one of the most expensive explorationand development techniquesinthe all and gastrade. See
LINER, ELEMENTSOF 3-D SeismoLoGY (1999); BROwN, Inter pretation of Three-Dimensional Seismic
Data, AMERICAN ASSOCIATION OF PETROLEUM GEOLOGISTS, Memoir 42 (4th ed. 1996); SHERIFF,
SOCIETY OF EXPLORATION GEOPHYSICISTS, ENCYCLOPEDIC DICTIONARY OF EXPLORATION
GEOPHYSICS (3rd ed. 1976). However, because the record is bare of information on this factor, we
will not weigh it in Bass favor.

We bdieve the find factor, the ease or difficulty with which the information could be properly
acquired or duplicated by others, weighs strongly in Bass favor. The evidence establishes that the cost
of duplicating the seismic shoot would run between $300,000 and $2,200,000. And, to conduct another
shoot, a party would have to get Bass permission. Furthermore, to acquire the existing data from Bass,
aparty would have to obtain and that would include acquiring an expensive license or right to view — a
cost necessarily determined by Bass. Geological seismic dataisgiven industry-widetrade secret protection

in all and gas trade. Other jurisdictions that have considered geologicd saismic data have adopted the
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industry’ spositionand deemed this data trade secrets. And, under the six factors, the record demonstrates
that the evidence weighs in favor of trade secret protection. We therefore hold that seismic data and its
interpretations are trade secrets protected by Texas Rule of Evidence 507.

(2) Whether discovery isnecessary for afair adjudication

We mugt now turnto Inre Continental’ s second prong and determine if sasmic data trade secret
discovery is “necessary for a far adjudication” of the McGills dam. 979 SW.2d at 612. Necessity
depends on whether the trade secret’s production is “materid and necessary to the litigation.” 1d. at
615(quoting Automatic Drilling Mach., Inc. v. Miller, 515 SW.2d 256, 259 (Tex. 1974). However,
in order for trade secret production to be materid to alitigated clam or defense, aclaim or defense must
fird exis.

Here, the McGills dam that the trade secret data are necessary to show that Bass breached a
fiduciary duty to the McGillsto develop Bass land. The duty to develop, according to the McGills, arises
from the exigting relationship between the mineral estate owner — Bass— and the roydty interest holders
— the McGills. However, aduty to develop aminerd estate arises not from afiduciary relationship, but
fromthe implied covenant doctrine of contracts law in which courts read a duty to develop into an oil and
gas lease when necessary to effectuate the parties intent. Dancinger Oil & Ref. Co. v. Powell, 154
SW.2d 632, 635 (Tex. 1941). Conversdly, afiduciary duty arisesout of agency law based upon aspecid
relationship between two parties. Johnson v. Brewer & Pritchard, P.C., 73 SW.3d 193, 200 (Tex.
2002). TheMcGills argument confusesafiduciary duty with a duty to develop; yet these two duties are

distinct and have developed under different legd theories. Thus, wewill first address whether Bass owes
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the McGills aduty to develop Bass' land under the implied covenant doctrine. And, we will then address
whether Bass owesthe McGillsafiduciary duty based uponthe two parties exiding rdaionship under the
Erck property deed.

a). Implied Covenant to Develop Land

We have conastently stated that implied covenants are not favored by law and will not be read into
contracts except as legdly necessary to effectuate the plain, clear, unmistakable intent of the parties.
Powell, 154 SW.2d at 635; Freeport Sulphur Co. v. Am. Sulphur Royalty Co., 6 S.W.2d 1039, 1042
(Tex. 1928). “It is not enough to say that an implied covenant is necessary in order to makethe contract
far. .. It mus arisefrom the presumed intention of the parties as gathered fromthe indrument asawhole.”
Powell, 154 SW.2d at 635. From these propositions, oil and gas jurisprudence recognizes an implied
covenant to develop land inall and gasleasesafter oil and gasare discovered inpaying quantities. Powell,
154 SW.2d at 635. “The evident intent of the parties in the execution of [the minerd leasg] being the
production of such minerds, possible only through operation and development, the obligation to operate
with reasonable diligence and to reasonably develop the land, will be implied in order to effectuate this
intent." Grubb v. McAfee, 212 SW. 464, 465 (Tex. 1919).

No oil and gas lease exids here. Bass owns the Erck property, surfaceand minerd edate, in fee
ample absolute. The McGills hold less than a 2% non-participating royalty interest in the Erck minerd
estate. Bass acquired the generd warranty deed to the Erck estatein Ann McGill’s bankruptcy sdein
1990. Thereisnothing in the record to indicatethis generd warranty deed is anything other than atypica

red edtate transaction involving the conveyance of afeeample estate. Powell, 154 S\W.2d at 635-636.
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An implied covenant to develop aminerd estate has never beenread into general warranty deedsin Texas
because the parties’ intent in transferring a fee Imple absol ute estate could rardly, if ever, be said to place
the grantor in a postion to develop the land for the grantee. Powell, 154 SW.2d at 635. We see no
reason today to imply such a covenant as doing so would potentidly place many Texas landownersin a
positionof owing aduty to remote roydty interest holdersthat would burdenfee Smple estatesinamanner
contrary to traditiond property law. Accordingly, werefuseto imply a covenant into the Erck property
deed. Bass, as the Erck property owner, therefore owes no implied duty to develop his land to the
McGills, as remote roydty interest holders, under the doctrine of implied covenants.

b). Fiduciary Duty

The McGillsrdy on our holdingsin Manges v. Guerra, 673 SW.2d 180, 183 (Tex. 1984), and
Schlittler v. Smith, 101 SW.2d 543, 545 (Tex. 1937), for the proposition that a mineral estate owner
owes non-participating roydty interest owners afiduciary duty, or in the dternative, aduty of good-faith
and fair-deding to develop the minerd edtate.

Smithinvolved adisoute over the meaning of the word “roydty” inagenera warranty deed. 101
SW.2dat 543. Thegrantor claimed that thereservation of a“roydty” interest included bonusesand renta
payments. Id. at 544. Nonethdess, we held that the word “royalty” has a specific meaning inail and gas
law that does not include bonuses and rental payments. 1d. And, athough the deed did not explicitly state
the royalty interest amount the grantor would recaive if the land were developed, we Stated that “sdlf-
interest on the part of the grantee may be trusted to protect the grantor as to the amount of royalty

reserved. Of course, there should be the utmost far dediing onthe part of the grantee in thisregard.” 1d.
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at 545.

Hence, Smith involved a very narrow duty in which a grantee, after executing a minerd lease,
owesaduty of the utmost fair dedling to protect the amount of the grantor’ sroydty. 101 SW.2d at 545.
The Smith duty, therefore, arisesin conjunctionwiththe executionof alease. Here, Bass has not executed
anoil andgaslease.  Accordingly, as grantee, Bass' duty to protect the amount of the McGill’ sroyaty
reservation does not arise until Bass executes a lease. Smith, 101 S.\W.2d at 544-45. Hence, the
McGill’sreliance onSmithismisplaced. Furthermore, evenif an oil and gaslease existed in this case, the
McGills roydty reservationamount is explicitly stated in the general warranty deed. Under the execution
of a lease, Bass would be aware of exactly how much to pay the McGills if oil and gas were ever
discovered on the Erck property. In Smith, the deed did not explicitly state the amount of the royaty
reservation. 1d. a 544. Therefore, the McGills reiance on Smith is misplaced as Smith does not give
rise to aduty in Bass because no lease has been executed and no royaty payment exists.

The McGills dso rely on our holding in Manges to support their breach of fiduciary duty dam
agang Bass. 673 S\W.2d at 180. Mangesinvolved a dispute between minerd estate co-tenants. 1d. at
181. Manges purchased one-hdf of the mineral estate and executive leasing rights from the Guerrafamily
with the Guerras retaining the other 50% ownership interest in the mineral estate. The Guerras sued
Mangesfor sef-dedinginleasing a portion of the estate to himsdlf at unfair teems. 1d. We stated that “[a)
fiduciary duty arises from the relationship of the parties. . . [t]hat duty requires the holder of the executive
right, Mangesin this case, to acquire for the non-executive every benefit that he exactsfor himsdlf.” 1d.

at 183-84. Accordingly, we hdd that Mangesbreached hisfiduciary duty to the Guerrasby making alease
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to himsdlf under numerous unfair terms. 1d. at 184.

Manges extends the Smith duty by creating afiduciary duty between executive and non-executive
interestholdersinminerd deeds. Manges, 673 SW.2d at 180. Here, theMcGillshold anon-participating
roydty interest in Bass minerd estate. By definition, dl non-participating roydty interests are non-
executive interests? Thus, likeManges, the relationship between Bass and the McGillsis one of executive
and non-executive. Because Manges held that the executive owes the non-executive afiduciary duty, the
McGills correctly state that Bass owes thema duty to acquireevery benefit for the McGills that Basswould
acquire for himsdf. 673 SW.2d at 184.

What differentiatesthiscasefromManges, however, isthat no evidence of self-deding existshere.
Bass has not leased hisland to himsdlf or anyone else. Basshasyet to exercise hisrights asthe executive.
Because Bass has not acquired any benefits for hmsdf, through executing a lease, no duty has been
breached. Thus, the present facts are distinguishable from Manges.

Traditiondly, a duty to develop land arises under an all and gas lease ether through an explicit
provisoninthe lease or through animplied covenant to develop. Noleaseexigtsinthiscase. Furthermore,
without exercising his power as an executive, Bass has not breached afiduciary duty to the McGills as non-

executives. Because the record both fails to demondtrate the existence of anoil and gas lease that would

2 Plainsman Trading Co. v. Crews, 898 S.W.2d 786, 789-790 (Tex.1995) (citing Lee Jones, Non-participating
Royalty, 26 TEX. L. REV. 569, 569 (1948)(A non-participating royalty interest consists of “an interest in the gross
production of oil, gas, and other minerals carved out of the mineral feeestate as afreeroyalty, which does not carry with
it the right to participate in the execution of, the bonus payable for, or the delay rentals to accrue under, oil, gas, and
mineral |eases executed by the owner of the mineral fee estate.”); See also SHADE, PRIMER ON THE TEXAS LAW OF
OIL AND GAS, 14 (2nd ed. 1998).
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create an implied duty to develop and fails to show that Bass has breached his duty as the executive, we
hald the trid court abused its discretion in compelling trade secret production. In re Continental, 979
S.W.2d at 615; Walker, 827 S.W.2d at 839.
B. Adequate Remedy by Appeal

Whenanabuse of discretionexists, we mugt next determine whether the party resstingtrade secret
discovery has an adequate appellate remedy. We have hdd that no adequate gppellate remedy exists if
atriad court orders a party to produce privileged trade secrets absent a showing of necessity. In re
Continental, 979 SW.2d at 615. We have determined that the data are trade secrets and that the record
is bare of any viable dam againg Bass that would necessitate the production of the 3-D saiamic trade
secret datainthis case. Thus, becausethedistrict court abused itsdiscretion in compelling Bassto produce
the data, thereis no adequate appellate remedy, and therefore, wehold the McGills are not entitled to trade
secret production.

IV.CONCLUSION

Bassmet hisburdento show geologica seismic data are trade secrets. Furthermore, becausethe
record falls to establish the existence of aduty to develop or that Bass has breached afiduciary duty, the
McGills have not made the requisite showing of necessity under Inre Continental. Hence, thetrid court
abused its discretion compdling Bass to produce the trade secrets, and no adequate apped late remedy
exiss. Therefore, we conditiondly grant mandamus relief and order the trid court to vacate its order
compdling the production of Bass saamic data. The writ will issue only if the trid court fallsto act in

accordance with this opinion.
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