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Re: Courl. of Appeals Numbcr: 10-07-00228-CV:'l 'r ial Court Cause No.: C200400,i52:
I(undct ivl. Page v. State Farm Llol,ds and Erin Strachan.l8'1' Judicial District Court.
Johnson County. Texas

Dear Ms. Roessler:

Pleasc allow this lctter to sele as Appellant Wanda Pagc's response to counsel fbr
appellees' letter dated March 14, 2008. Please provide a copy of this lefter to Chief Justice
Gray and Justices Vance and Re,vna tbr their consideration in thc above-referenced matter.

Counscl 1br State Farm has u'ritten the Court a letter to discuss a recent Fifth Clircuit
Court of-Appeals opinion issued on February 22,2008. See Carrizales v. State Farm Llo,vds.

F . 3 d . 2008 WL '161097 (5'" Cir. Feb. 22.2008) (a cop-v of rvhich is attachcd to
counsel for State Farm's March 14. 2008 letter). This opinion is instructive. although perhaps
not in the w'ay State Farm would like.

This recent opinion is actually f-ar more helptul to Appellant's position than State
Farm's position in this cause. As the Court has undoubtedly noted lrom reading the briefs, it
currently is, and in the past has been State Fam's assertion to both tire trial court and this
Court on appeal that mold damage rs never covered no matter what.' In regards to personal

' State Fann advances this position based on the Texas Supreme Court opinion in Fiess v.
State Farnt Lloyds,202 S.W.3d 744 (Tex.2006). As the Filih Circuit inC'arrizoles noted, hor,vever.
,Fies.r "concemed a wholly separate par-t of the policy-the ensuing loss provision-and is inapposite."
Carri:ales at *8.



propefiy. State Farm advances this position to this Court in the face of clear policy language
providing coverage fbr mold damage to personal property resulting lrom plumbing leaks. As
the Carrizales courl correctly noted in both the majorit,v and concurring opinions:

It is clear from the plain language of this provision that the exclusion for loss to
personal properfv fiom mold caused by plumbing leaks is repealed" In other rvorcis. the
exclusion repeal provision reinstates coverage for mold dan-rage to personal properh'
that arises from a plumbing leak.

Id. at 'F7 (emphasis bv the Court)

Section 9's operation on exclusion l. f  gives effectprecisely to what i ts location in the
text of Fonn B implies: Mold damage to personal properlv caused by accidental
discharge is covered.

ld .  a t  83"

As the Ccu"rizales corectll, stated, wilh rcs,ards to personal propertu-, thc policl, coLrld
not be ntore clear: mold damage to personal property resultins lrom plurnbing. heating. or air
conditioning leaks is covercd" State Farm's representations to the trial court and this Court to
the contrary find no support iu nr.rv case rvhatsoever, and is made in the f'acc of clear policv
languaec to the contrarl,. fhc trial court incorrectly granted summary judgrnent in this casc
rr-rling that rnold is never a covered loss. Summarl judgment r,vas therefore improper in this
case.

It is true that whether mold damage caused by plumbin-q leaks to thc thveLl ing is cov ered
is a closer question. The bottom l ine, howevcr. is t l-rat the Texas Supreme Court has nevcr rulcd
on tlrat spccilic issue. This is furthcr shown in the Carrizctles opinion as well:

Because the fexas Supreme Court has not addressed rvhcthcr Form B covcrs mold
damage that results liom plumbing leaks, we make an "Erie guess" as to horv the statc
slipreme court i.vould decide tlic issuc.

Id .  a t  *2.

As discussed extensively in Appellant's Brief and Reply Brief-, the Texas Suprcme
Couft's decision in Balandt"at't v. Safeco Ins. Co" oJ' Anterica. 912 S.W.2d 738, l1l
(Tex.1998) supporls Appellant's position that mold damage to the du,elling resLrlting tioni
plunrbing leaks is covered. See attached. While it is tme that the Carrizales coufi aftempted
to distingutsh Balandr"an, Appellant respectfully suggests that the Fifth Circuit in Carrizales
simply guessed wrong"



In support of its ''Erie guess." Ihe Carrizales court stated that "[t]o decide that Fonn B
covers mold damage resulting fiom discharge, leaka-qe, or overtlow lrom plumbing w'ould
eviscerate the mold exclusion entirely" and "[i]f every plumbing leak were a way around the
mold erclusion, that exclusion rvould be meaningless." Carrizales at *3 and *4. This assefiion
is simply wrong. Mold can result from many sources other than plumbing leaks. such as fbr
example water damage liom roof leaks or windorv leaks. It is undisputed that the Fiess decision
holds that mold damage fiom these sources is not covered. but that is not rvhat is at issue here.
The issue in this case is whether mold damase resultins from plumbins leaks is covered. rvhich
Fiess specif ical ly did not address.

It is a lundamental and long-standing rule of insurance contract construction that
exclusions are to be strictly construed against the insurer in favor of cor,'erage for the insured.
See tr{ational Union Fire Ins. Co. v" HrLdson Energy Co. Inc..81l S.W.2d 552.555
(Tex.1991). Appcllant respectl l l ly suggests that the Carrizales court did not appl1, this
lundamental principal rvhen it lbund no coverage fbr mold damagc to the du'clline resultins
tiom plumbing leaks. In fact. based on its reasoning, the Carrizales court did the opposite.

Furthermore. the Carrizules court did not discuss at all one of tl-re bases for the Texas
Supreme Court's decision in Balandran rvhere the 

-fexas 
Supreme C'ourt looked to the

surrounding circumstances rvhcn thc policy was writter-r in 1990. See Bctlanclranatl4l-12.
Start ing in 1978. i t  was clear that the plumbing leak exception repealed the exclusions at issue
here botl-r as to personal property and as to thc dwelling. hi 1990. the policy rvas rc-\\'ritten b-v.'
thc State Board of lnsurancc. but no substantivc ehangcs in corcragc \\c're to take place" See
id A representative of State []ann, Don Olson. rcpeatcdly assured the committee re-rvriting
the polici, tliat the rcvisions \\'cre "'accornplislied in line w'ith [the Boald'sl charge of rnaking
sure that there is no restriction in covcrage available to any insurcd undcr an existing
honreorvner policy in Texas." Id. at l42.

Aftcr assuring the committee that no substantive changes had been rnade, State Fan.n
starled arguing to tl-re courls tl-rat the plumbing leak exception no longer applied to the drvelling,
and thus tbundation damage was excludcd. Bascd on State Farm's argument. the F'ifth Circuit
held that fbundatiorr darlage io iire dnelling was not covered. See Shorp v. Stcite Farm Fire
& Cas.  ins"  Co. ,  i i5  F. id  i158 (5 '1 'Ci r . i997) .  T l - reTexas SupremeCour l  inBalancl ranheld

that the Fifth Circurtin Sharo was wrons"

There is no dispute that State Farm has the resources to hire highly competent attomeys
such as counscl in this case rvho are able to etfectively advocate a position to a court. h-r tl-ris
case, hor,vever, just as it did in Balandran and Sharp^ State Farm is askir-rg a 

'l 
exas court tcr

look to a federal case that got it wrong in contravention of prior Texas Suprerne Court
precedent that, r,vhile not directly on point. is the rnost applicable case we have. Balandran.

a recenl. Texas Supreme Court case r,vhich has never been ovefiurned. supports Appellant's
position that mold to the dr.velling lrom plumbing leaks is covered. Summary judgment based

on Fiess, tvhich discussed a completely different issue, was therefore imploper.



Tl-rank you for yor-rr time and attention to this appeal.

Enclosure

CERTIFTCATE OF SERVICE

I certif that a true ccrpy of the foresoing legal instrurnent has becn fbnvarded to all
part ies of rccord via CMRRR. on this 19'h da_v of March,2008:

Levon G. Ilovnatanran
Martin. Disiere" Jelferson & Wisdon
80 Travis, Suite 1800
ljouston. TXl1002 \ ! r

\ \ i
1 ^ l  ' VI  tXv- t ' . - . - : -= . -

JohnF. \ , {e l ton  :

cc: Wanda Pug. - Via First Class Mail
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P Plumbing.  Most  Ci ted Cases
Balandran v. Safeco Ins. Co. of America
Tex. ,1998.  Insurance 217 &2111( l )

Supreme Court of T'exas. 2 l7 Insurance
Joe BAL,,\NDRAN and Dolores Balandran, Appel- 2l7XVI Coverage--Properfv Insurance

lants.  2I7XVI(A)  In General
v .  217kf  I  39 Risks or  l -osscs Covered and

SAFhCO INSURANCE COMPANY OF AMER- Exclus ions
ICA, Appellee. 211k2114 Movement of' Earth or
No" 97-1093.  Structure

I  l7k2 l .+1(  I  )  k .  In  General .  N, lost
Algued Feb.  :1,  1998.  Ci ted Cases
Decided . lu lv  3.  1998.  Exclus ion in  s tandard homeowners '  insurance

pol icy for  loss to dwel l ing caused b i r  set t l ing,
Ii isurcds br-ought statc-cour1 actic,.n against cracking, l-.ulging, shrinkage, or er.pansicrn ,-r1'
homeowners' insurer to recover fbr damage to their tbundations was inapplicable to structural danrage
home's fbundation, as rvell as interior and exterior frorn a plunrbing leak: even though the polic;,
f inishes, as result of brokerr sewer l ine. lnsurer re- stated in section for personal property coverage that
nroved casc. The United States District Couft fbr the exclusion did not apply to loss caused by acci-
the Westcrn District of Texas, Janies R" Nowlin, J., dental discharge. leakage, or overflow of rvater or
granted insurer's motion fbr judgment as matter of steartr, this erclusion repeal plovision was anibigu-
law. insureds appeaied. Tiie Couri oi Appeals, i29 ous, was i lrus r.rut l inrited to personal propert)- cov-
F.3d 111 , certif led question. The Suprcmc Court. erage, and applied to thc dwell ing coverage.
Phi l l ips,  C.J. ,  held that  exc lus ion in  s tandard
homeowners '  insurance pol icy for  loss to dwcl l ing l2 l  Insurance 217 FtSO6
caused by settl ing, cracking, bulging, shrinkage, or
expansion of foundations was inapplicable to struc- l17 lnsurance
tural damage fiorn a plumbing leak. 2ITXIII Contracts and Policies

217XII I (G) Rules of  Construct ion

Quest ion ansr ,vercd.  217k1806 k.  Appl icat ion of  Rules of  Con-
tract Construction. Most Cited Cases

Owen, dissented and fi led opinion. Insurance contracts are subject to the same rules of
ur lnst ruct ion as other  cont t 'acts.

West Headnotes

13 l  l nsu rance  217  C ; -1813

[t I Insurance2'17 *2112(6)
2l 7 lnsurance

217 lnsurance 2 l  TXI l l  Contracts and Pol ic ies
2 I  TXVI Coverage--Property  lnsurance 2 lTXl l l (G) Rules of  Construct ion

2I7XVI(A)  In General  2 l  Tk l  S l  l  ln tent ion
217k2139 Risks or  Losses Covered and 217k1813 k.  Language of  Pol ic ies.

Exclus ions Most  Ci ted Cases
211k2112 WaterDamase Primary goal in interpreting insurance policy is to

211k2.142(6) k. Servers and Drains; give etfect to the written erpression of the parties'

O 2008 ThomsoniWest. No Claim to Orie. U.S. Govt. Works.
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intent.

[ { l  l n s u r a n c e  2 1 7  F 1 8 1 0

217  l nsu rance
217XI l l  Contracts and Pol ic ies

I  I  TXI l l (G) Rules of  Consrruct ion
2l7k I  810 k.  Construcr ion as a Whole.

Most Cited Cases
Suprerne Courl interpreting insul-ance policy rnust
read all parts of the contract together, striving to
give rneaning to every sentence, clause, and word
to avoid reltdering anv portion inoperative.

l 5 l  l nsu rance  217  C>1808

217  Insu rance
2l  TXI l t  Contracts and Pol ic ies

2l  TXI I I (G) Rules of  Construcr ion
217k1808 k.  Ambigui ty  in  Cjeneral .  Most

Ci ted Cases
While parol evidence of the parlies' intent is no1 ad-
missible to create an antbiguitl,, an insurance con-
tract may be read in l ight of the surrounding crr-
curnstances to detennine whether an arnbiguitv ex-
is ts .

16 l  I nsu rance  217  F1808

2 1 7 Insurance
2lTXI I I  Contracts and Pol ic ies

2l  TXl l l (G) Rules of  Consrruct  jon
217k1808 k.  Ambigui ty  in  General .  Mosr

Cited Cases
Insurance policy is arnbiguous, i1-, after rules of
construction are applicd, the contlact is subject to
two or more reasonable interpretations.

17l  Insurance 217 Gpl835(2)

2 I 7 Insurance
2lTXl l I  Contracts and Pol ic ies

2lTXI I I (G) Rules of  Construct ion
217k1830 Favor ing Insureds or  Benef l -

ciarics; Disf-avoring lnsurers
I  l7k l835 Part icu lar  Por l ions or  prov i -

s ions of  Pol ic ies

2 l7k1835 (2 )  k .  Exc lus ions ,  Exccp -
tions or Limitations. Most Cited Cases
Where an arnbiguiry involves an e.rclusionary pro-
v is ion of  an insurance pol icy.  Suprerne Cour i  must
adopt the constructior.r urged by the insured as long
as thal constrlrction is not unreasonablc-. even if- the
construction urged by the insurer appears to be
more reasonable or a more accurate rellection of
t h e  n a r l i e q ' i n f e n t

*739 John R. IJarrison, San Antonio, for Appel-
lants.
I l r ian Blakeley.  San Antonio,  Dan Morales.  Aust in .
fbr  Appel lee.
PHILLIPS, Chief  Just ice del ivercd the opin ion of
the Cour1,  in  which GONZALEZ, ENOCH.
SPECTOR, BAKER, ABBOT"f  and HANKINSON.
Just ices jo in.
l 'his case comes to us on a certif icd qucstion l iorn
the United Statcs Court ol- Appeals l irr the Fi1'th
Circuit. The issue cerlif- ied is rvhethcr the I 99l
Texas Standard l lomeownc-r's Policy-Form B cov-
ers darnage to tlre insured's dwell ing h-om fbLrnda-
tion movement caused by an underground plurnbing
leak.  We hold that  the pol icy p lov idcs rh is  cover-
_ : ' '

I

Safeco Insurance Company of America insured the
home of Joe and Dolores Balandran. The lbrm of
the policy was the 199 I Texas Standard l-lomeown-
er 's  Pol icy-Form B.  In September 199i ,  the Bal-
andrans fl led a claim against Saf'eco fbr darnage to
their horne caused by an undcrground plumbing
leak. The leak caused the soil to expand, darnasing
the home's foundation as well as its interior and ex-
terior f inishes. When Safeco denied the claim, the
Balandrans sued the company in state disfrict cour1.
Saf-eco removed the case to federal court on di-
versiry jurisdiction.

At trial, the jury fbund that the structural damase
was caused by the plumbing leak and arvarded the
Balandrans S66,500. Saf-eco, hou'ever, moved fbr

CI 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works

httD:/,'rr'eb2.\\'estlaw.cornlprint/printstream.aspx?sv:Split&prft:HTtr lLE&mt- f exas&r'r':... j,, i 9, 2008
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judgment as a m3fter of law, contendins that rhe
Balandrans' policy excluded this structural damage
regardless of the underlying cause. The trial court
granted this motion. rendering a talie-nothing judg-
ment fbr Saf-eco.

The Balandrans appealed to the Fifth Circuit Courl
of Appeals. While their appeal rvas pending, a sep-
arate Fifth Circuit panel considered this issue. hold-
ing that an identical polic; ' did not provide cover-
age fbr fbundation darnage f}om a pluntbing leak.
Sce Shurp v. Stule Furm Fire <t Cas. Ins. Co., ll5
F.3d l l58 ( . - i rh  Cir . l997) .  Subsequcnt ly ,  hou'cver ,
the Texas Corrrnissioner ol Insurance issued a bul-
letin vigorously disagrceing with the Sftcrp dc-
c is ion.  SeeTEX. DEP'T OF INS. BULI-E' I IN B-
0032.-91 (Aug. 22, 1997). In l iglrt of these develop-
nrenl.s, Lhe parrcl hcaring the Balandrans' appeal cer-
t i f ied to us the contro l l ing qucst ion regarding
policy coverage.

t l

!] 
-fhe 

Balandi'ans' policy pi:ovides iwo types of
coverage. ' 'Coverage A" insures the dwell ing itself,
u'hile "Coverage B" insures pcrsonal propertv.
Coveragc A provides thc follorving protection:
We insure against all r isks of physical loss to the
[du'ell ing] unless the loss is cxch-rded in Section I
Excl  us ions.

The exclus ion re levant  to  th is  case is  l (h) ,  which
provides:We do not cover loss under Coverage A
(Dwelling) caused by settl ing, cracking, bulging,
shrinkage. or expansion of loundations, walls,
l loors.  ce i l inss.  rool '  s t ructures.  walks.  dr ives.
curbs, fences, retaining walls or swir.nrning pools.
We do cover ensuing loss caused by collapse of
building or any parl of the building, water darnage
or breakage of glass which is part of the building if
the loss would otherwise be covered under this
pol icy.

Safeco argues that the danage to tl.re Balandrans'
horne clearly falls under this erclusion. *7-10 The

Balandrans apparently concede that. if the exclu-
s ion appl ies,  i t  exc ludes thei r  c la im.  However.  they
present three arguments about r,vhy the exclusion
does not apply. First, the1, contend that languaee in
Coverase B (the personal property section of- the
pol icy)  creates an except ion to exclus ion l (h)  when
the structural darnage results from a plurnbing leak.
Second,  they argue that  exc lus ion l (h)  does not  ap-
ply to structural darnage resulting fiorn an undcrly-
ing cause- in th is  case a p lumbing leak-which i tse l f
is  not  an excluded per i l  under the pol ic .v .  F inal ly ,
the Balandrans argue that the last scntence of exclu-
s ion l (h)  ( the ' 'ensuing loss"  prov is ion)  creates an
except ion to exclus ion l (h)  under thc present  e i r -
cumstances. Bccausc we conclude that the Bal-
andrans are entit led to prevail on their f irst argu-
ment. we do not reach the other trvo.

A

Unl ike Coverage A,  which insures the dwel l ing
against "all r isl<s," Covcrage B insures personal
properry only against fwelve enumeratcd perils. Tlie
ninth of thcsc hvelve perils is:
Accidental Discharge, Leakage or C)verflow of
Water  or  Steam f iom rv i th in a p lumbing,  her t ing
or air conditiclning system or household appliance.
A loss resulting fiorn tl i is peril includcs the cost of
tearing out and replacing lny part ol the building
necessary to repair or replace the systcm or appli-
ance. But this does not include loss to thc systern or
appliancc from which the water or steam cscaped.
Exclusir.nts La through l.h tmcler Section I Exclu-
sions do not crppll: to loss cau.sed by this peril.

(bold in original, italics added). Even though Cov-
eragc B deals with personal propefy loss, whiclr
the Balandrans ditl not suffer, the Balandrans rely
heavily on the last sentence quotcd above. They ar-
gue that this provision (the ' 'exclLrsion repeal pro\ i-
s ion")  means exact ly  what  i t  says:  Erc lus ions l (a)
through l(h) do not apply to a loss caused by a

I I I

e 2008 Thomson/West. No Claim to Oris. U.S. Govt. Works.
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plumbing leak.  Because exclus ion l (h)  does nor  ap-
ply to the Balandrans' loss, it is covered under Cov-
erage A, which insures against anv risk to the
dll,ell ing. In other words, the exclusion repeal pro-
vision, on its face, applies to any "loss." not just
personal propert1, losses.

Safcco, relying on the structure of thc polic1,, ar-
gues that  the exclus ion repeal  prov is ion appl ies
only to personal property losses resulting frorn a
plumbin l  leak.  Because Coverage B deals wi th per-
sonal propertv" covcrage. Saf'eco conlends that the
erc lus ion repeal  prov is ion should be s imi lar lv  l inr -
i tcd.  Safeco argucs that  we may not  constr ;e th is
sentence rvithout considering its context within the
policy. Sec Slttte Farnt Li/b Ins. Co. y. Beastctrt" 907
S.W. ld 130,  .133 ( '1 'ex.1995) ( " fC]our ts  must  be
parlicularly u'ar-v of isolating fionr its suroundings
or considcrins. apart fronr other provisions a single
phrasc, scntcnce, or scction of a contract.").

As rve have already noted, onc Fifth Circuit pancl
has adopted Saf'eco's approach. See ,Shurp v. Stote
Furm Fire & f 'a.s. Itt.s. Co., l l5 F.3d 1258 (5th
Cir. 1997). lJnder identical tacts, the court heli l that
the darnage to the dwel l ing was erc ludcd under ex-
c lus ion l (h) ,  and that  the exclus ion repeal  prov is ion
applied only to personal property losses:
We arc sympathetic to thc Sharps' situation. but we
cannot agree that tcxt specifically included in Cov-
erage B. which applies only' to personal property,
nray be imporled into Coverage A, which applies to
the drvell ing or house, in order to create coverage
tbr a loss that does not involve personal properfy
danrage. 

-fhe 
Sharps' policy clearly and unambigu-

ously divides dwell ing losscs and personal propcrty
losses into tu,o sepirrate "'coverages." It therefore
would appear to bc nonsensical. and a re.jection of
the obvious structure of the policy, to reach into
text that applies solely to Coverage B (Personal
l '}roperry) to delerntine the extent of coverage
provide d under Coverage A (Drvell ing).

I 15 F-.3d at 1262.

B

t2l[3]t: l l t5l Several rules of construction guide our
consideration of this issue. First, insurance*7:l l
contracts are subject to the sarne rules of construc-
tion as other contracts. See Beuston, 907 S.W.2d at
133 ,\'cttional Union Fire Ins. Co. v ()BI Indus..
907  S .W.2d  517 .  510  (Tex . l 995 ) ;  Fo rbc tu  r , .  , l e tnu
Li /e Ins.  Co. ,  816 S.W.2d l i2 ,  133 ( ' fex. l994) .  Our
pr i r r rary . :oal .  t l rere l t r re.  is  to  g ive ef fcct  to  rhe \vr i t -
ten expression of the parlies' intent. ,Sce Beaslort,
907  S .W.2d  a t  433 ;  Fo rhau ,  876  S .W.2d  a t  133 .  We
must read all parts of the contract tosether. se e Bea-
.s /ot t ,  901 S.W. ld at  .+ i3,  s l r iv ing to g ivc nt r - l l tnS
to every sentencc. clause. and word to avoid render-
ing an1'' portion inoperative. ,See Unitecl Sery. ,|utct.
.1s.s 'n v .  ,VI i lcs,  l l9 ' fex.  138,  l6 l  S.W.2d 10.18.
1050 (19212).  Whi le paro l  ev idcnce of  the par t ies '
intent is not admissii:r le to create an ambieuitl,. sce
lVutionul L'nion, 90J S.W.ld at 520, the contract
nray be read i r r  l ight  of  the surounding c i rcunt-
stances to determine whether ar.r ambislritv erists"
See (-oltmbia Gcr.s Transmis.siott (-orp. v. ,\t:ty [,'lm
Ga.s,  t , t tJ . .  940 S.Wld 587,  589 (Tex. l996) ;  ,Va-
! ional  L/n ion,907 S.W.2d at  ,520.

[6][7] lf" aftcr appl-'"ing thcsc rules. a contraet is
subjcct to two or rnore rcasonable inte4rretations. it
is ar.nbiguous. See Ntttional I-,;nion, 907 S.W.2d at
520.  Where an anbigui ty  involves an exclus ionarv
provision of an insurance policv, we "'must adopt
the construction ... urged by tl ie insured as long as
that construction is not unreasonable, evcn i1' the
construction urged by the insurer appears to be
more reasonable or a more accurate rellcctior-r ot
the parlies' intent." Nalionttl l-Jttion Fire lns. (.-ct. t,.
Httt lsort Energ,t ( 'o., 8l I S.W.2d 552, 555
(Tex.l991); see also Glover v. Nationttl Ins. L'ncler-
u, r i ters,  545 S.W.2d 1 55,  1 61 (Tex.  l977) .FNr

FNl"  This widely f i r l lorved ru le is  an out-
growth of the general principle that r:ncer-
tain contractual language is construed
against thc party selecting that language.
,See SEGALLA, I  COUCH ON INSUR-
ANCE S  22 .1 .1  (3d  ed . l 997 ) .  h  i s  a l so  j L r s -
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tif ied bt' the special relationshrp between
insurers and insureds arising from the
parties' unequal bargaining power. See
Arnold v. Ntttionul Couth: ,llti. Fire Ins.
Co . ,  725  S .W.2d  165 .  167  (Te r .  l 987 ) .

Apply ing these ru les,  rve conclude that  the exclu-
sion repeal provision is subject to two reasonable
interpretations, and is therefore ambiguous. We are
mindlul of the Fifth Circuit 's rcasoning in ,Shtu'p,
and rve agree that it ref' lects one reasonablc inter-
pretat ion of  the pol icv language.  However,  the Bal-
andrans ' in tcrpretat ion is  a lso reasonable.  F i ls t .  the
pol icy on i ts  face states that  exc lus ion l (h)  does not
apply to ' ' loss"  caused by a p lumbing lcak;  th is  re-
pcal  of  exc lus ion 1(h)  is  not  cxpressly  l imi ted to
' 'personal propefiy loss." That the exclusion repeal
provision iri contained in Cc.,,crage B does not ne-
cessarily dictate Saf-eco's narrow rcading. Instead.
the exclusion rcpcal provision could be located un-
dcr Covcrage B sirnply because that is the only
place in the policir that t l ie "accidental dischar"ge"
r isk is  speci f ica l ly  descr ibed.  Because the exclus ion
repeal provision applies solely to that risk, it is lo-
gicai ibr it to be adjacent to ihc policy's description
of  the r isk.

Further, Saf'eco's construction of the policy renders
a part of the policy' language rneaningless. l 'he ex-
c lus ion rcpeal  prov is ion appl ies to " [e]xc lusrons
1.a"  through l "h."Under Sat 'eco 's  reading.  of  course,
exclusions l(a) through l(h) are repealed only fbr
personal propefty losses caused b1, a plumbing lcak.
Iiowever. exclusion i(h) on its tacc applies only to
dunr lge to thc dr , i  e l l ing.  Thus.  i l -  Safeco's  reading is
correct. it rvoLrld have been Llnnecessaru to extcnd
the exclus ion repeal  prov is ion 1o cxc lus ion l (h) .  be-
cause that exclusion can never af-fect personal prop-
erty losses. Under Sal-eco's approach, theretbre. thc
paft of the exclusion repeal provision ref-erring to
exclusion l(h) is without any etTect.

Tl.rc Balandrans' interpretation bccomes cven more
reasonable when we consider the circumstances
surounding the promulgatiorr o1' this policy form.
Article 5.35 of the 

'Ieras 
lnsurance Code, subject to

cerlain exceptions not relevant here. requires rn-
surers to use policy forms adopted or approved by
the Con.rmissioner of lnsurance. Thc policrv at ]ssue
here rvas promulgated in 1990 b1, an advisory cor.r.t-
mittee appointed by the Board of lnsurance. rhe
Commissioner's statutory predecessor. The Board
di rected th is  comrni f tee,  which consisted of  insur-
ance industry representatives and consumer repres-
entatives. ' ' to assist the Board with conversion of
tlre Texas Standard Homeowners Policies *712 u'rto
a sirnplif ied. casy-to-read fonr for usc in the State
of  Texas."  .SecRECORD OF OFFICIAL ACI ION
OF TI IE STATL BD. OF'  INS. no.  , r . l9 l9 (Jul l  18"
1989).  Thc Board expressly  ins l ruc lc( i  the conrnr i r -
tee "that such conversion process shall not in any
manner restrict coverages currcntly available to the
insured uuder a horneowners policl, ' . ' '  /r/.

1-he policy in effect when thc comr.r'r iftee started its
work unambiguously covered fbundation danrage
resulting l l 'onr a plunrbing leak. E,ft-ective since
1978.  that  pol icy cc lnta incd exclus ion rcpeal  lan-
guage sin'ri lar to that at issue here. but it was loc-
ated irr the exclttsior?J section. fhus. one could not
aiguc that ihe exclusion repeal prc-i ision a1-.plir 'd
only to personal property loss. Sec Stuta Farnt
Llol 'd.t v. Nicoltru, 951 S.W.2d ,+4.1, 446 (Ter.l997)
("Under an express exception, however. thcsc cr-
clusions [ref'erring to. anlong others, the lounda-
tion-darnage erclusion] do not apply to losses
caused bv an 'acc identa l  d ischarge,  leakage or
overflow of water' l iom u'ithin a plumbing s.vs-
tem." ; . rN:  The 1978 pol icy"  l ike the present  onc.
also recited the "accidental discharge" languaee in
the Coverage B (personal properfv) section. The
cornm iftee. in promulgating its "eas,v-to-read"
pol icy,  moved the exclus ion repeal  language to scc-
tion B, adjacent to the ' 'accidental discharge" lan-
guage there, thus elirninating the necd to rcstate this
language. The Board subsequently trdopted thc
committee's fbrm after being assured by the corn-
miftee's chairman, Don Olsen (a representative of
State Famr Fire & Casualry Insurance Conipany).
tirat the revisions were "accomplished in l ine rvith

[the Board's] charge of n.ral<ing sure that there rs nc'r
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restriction in coverage available to any insured un-
der an existing homeowner polic,v in Texas."
Se,gFEBRUARY 1,1, 1990. HEARING ON PROP-
ERTY INS. RULES CONCERNNG TEXAS
HOMEOWNERS POLICY AND RELATED MAT.
TERS at 5. The circumstances surrounding the
drafting of this policy thus suppoft the Balandrans'
theory that the exclusion repeal provision is located
wi th in Coverage B merely  to s impl i f i .  the pol icy,
not to restrict the scope ofthc erclusion repeal.FNr

FN2. The relevant language l 'rorn the 1978
pol icr  rvas as lo l lor .vs:

EXCLUSIONS (Applicable to Propertv lnsured un-
der [ioverages A and B and Perils Insured
Against) -This insurance does not  cover :

k. Lc,s,. 11ds1 f rlyqryage A e aused li_v-' settl ing,
cracking, bulging. shrinkage. or exparrsion ot
fbundations, walls. f loors. ceil ings, rooi structures,
iva lks,  dr ives,  curbs,  fences,  reta in ing wal ls  or
srv i rnrn ing pools.
The foregoing Exclusions a, b, c. f, h, i, j  and k
slrall not apply to Accidental discharge. leakage or
t,\ stl- ltrw ol- nl r-itcr' \ ' , i  j lclrm lrcrn lr ithin r plunrbinS.
heating or air conditioning system or a dornestic ap-
pliance (including necessary tearing out and repla-
cing any part ofthe building covered).

FN3. Contrary to thc dissenting justices'
contcntior.r. we are not considcring this
evidence fbr the purpose of creating an
ambiguity. Because the Balandrans' inter-
pretation of the contract language is reas-
onable. an anbiguity e.xists on the face of
the pol ic l ' ' .  We rnerely  h ighl ight  th is  ev id-
ence because it I 'urther supports the resu lt
we reacl-r.

Saltco cites several cases for the proposition that
erclusion l(h) excludes damage to foundations, re-
gardless of the underlying cause. See, e.g., General
Ins. Co. of ..1merica v, Httl lnturk, 575 S.W.2d Ii4,
136 (Tex.Civ.App.-East land 1978.  wr i t  ref 'd  n, r .e. ) ;
!,dmbros v. Slcmtlctrd Fire Ins. Co., 530 S.W.2d
I  3 8,  140 (Tex.Civ.App.-San Antonio 197-5,  rvr i t

ref d). Bentlelt v. Nalionul Standtu"cl In,s. Co., 501
S.W.2d 652,  654 (Tex.Civ.App.-Waco 197.1.  rvr i t
refd n.r.e.). These cascs construe the standard
homeowner's policy in effect befbre 1978. which
contained no exclusion repeal provision tbr acci-
Jerr ta l  d isc l r r r_sc uf  r i  a ler  l torn r  p lumbir rS uni t .
These cases do not apply to the issue bel'ore us.

ln sum, we conclude that the Balandrans' interpreta-
tion of the cxclusion repeal provision is not Llnreas-
onable. Because the Balandrans are the insureds,
r.ve adopt their interpretation as thc proper construc-
t ion of  t l re  pol icy.

Accordingly ,  we hold that  exc lus ion l (h)  in  the
199 I Texas Standard Ilomeowner's Policy-Fonrt B
does not apply to loss causr:d by the accidental dis-
charge, leakage or overflow clf viater or steattt f}om
with in a p lumbing,  heat ing or  l i r  condi t i t rn ins 51,5-
tem or  household appl iance.

*7:13 OWEN. Justrce,  f i led a d issent ing opin ior . r .  rn
u  h i ch  I  IECH l .  Jus t i cc .  j o i ns
I am s,vrnpathetic to the Balandrans' plight. Rut, fbr
the reasons erpressed by the Fil ih Circuit in Shttrp
v. Slute Farn Fire rt Cusualtr- It lstrntce Clr. ' ., I l5
F.3d 1258 (5th Cir . l997) ,  thc 

- lexas 
Standard

Homeowncr 's  Pol icy unambiguously erc ludes dam-
age to a fbundation caused by a plurlbing leak. In
firrding an ambiguity, thc Court ignores the struc-
ture of  the pol icy.  The Court  is  a lso unduly swaved
by the argunrents of the Comtnissioner of Insurance
that thc polic-v provides coverage. I respectlull,v dis-
sent.

I

' I 'here 
is one matter on rvhich all can agree. The so-

called "easy-to-read" standard-fonn policy is very
poorly drafted. As wil l be considered in more detail
belorv, one of the provisions on lvhich the Courl re-
l ies is inoperative and meaningless in several re-
spects. Neverlheless, the shorlcornings ol the clraft-
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ing in some areas do not render the sections of the
policy that govern the particular coverage question
before us an.rbiguous.

The issue is r, '" 'hether the l99l Texas Standard
Homeowner's Policir (Fonn B) provides coverage
for dwell ing damage fronr l 'oundatior.r movement
caused by an underground plurnbine leak. fhe
policy divides property coverage into two sections:
"Coverage ,\." fbr the dwell ing, and "Coverage B,"
for personal propertv. ' fhe policy rnaintains this di-
r  is ion both in  descr ib in; l  the propef fv  that  is  in-
sured and in describing the l isks that are insured
against. The perlinent provisions of the policy arc
conta ined in Appendix A.

The policy provide s in straightforward language
that it does not cover loss under Coverage A
(Dwel l ing)  ' 'caused by set t l ing,  cracking,  bulg ing,
shr inkage.  or  expansion of  foundat ions.  wal ls ,
f loors.  ce i l ings. . . . "  App.  A,  para.  1(h)  of  Scc.  I
(exc lus ions) .  Thus,  under exclus ion h,  set t l ius.
cracking, bulging, shrinkage, or expansion ot
fbundations, walls, f loors. and ceil ings is excludcd
l ronr  cov, ' ra.c  reorrd less o{ ' t l te  cause o l -  lhe set t le-
ment, cracking, bulging, shrinking, or expansion.

The Cour1, however, reaches into Coverage B, the
personal propertv section of the policy, to l lnd lan-
guage that it says negates exclusion h. But the pro-
vision cited by the Courl applies only to personal
properly losses. Under Coverage B. Safeco insured
personal propen,v* against trvelve enurnerated perils,
one of  which is  a p lumbing leak:
Accidental Discharge, Leakage or Overt' low o1- Wa-
ter or Stean.r f}om within a plumbing, heating or air
condil ioning system or household appliance.
A loss resulting fiom this peril includes the cost of
tearing out and replacing any part of the building
necessary to repair or replace the system or appli-
ance. But this does not include loss to the systeln or
appliance liom lvhich the water or steam escaped.
Exclus ions I  .a  though l .h  under Sect ion I  Exclu-
sions do not apply to loss caused by this peril.

App. A, para. 9 of Coverage B.

Nothing in this or any other pan of Coverage B
even remotely suggests that settl ing, cracl<ing. or
expansion of  foundat ions.  wal ls .  f loors.  or  ce i l ings
is covered. even if the ultimate cause in fact of the
seftlement or cracking is a plumbing leak. The only
paft of Coverage B that relates to the dwell ing is rL
limited provision that covers the cost of tearing out
and replacing the part of the drvell ing necessary to
repair a plumbing system. By no stretch of the inra-
gination does this extend coverage to settlement or
cracking o1' the fbundation.

T'he Cour-t, I.rorvcver. relies on the Iast sentence of
th is  l imi ted provis ion.  rvh ich i1  re lers to as lhe
"erc lus ion repeal  prov is ion"  and which provides:
"Exclus ions l .a .  through l .h .  under Sect ion I  Ex-
c lus ions do not  apply to loss caused by th is  per i l . "
App. A, para. 9 of Coverage B. The Court con-
c ludcs that ,  because the word " loss"  in  th is  pro l i -
sior.r is not expressly l imited to personal properry-
losses, i1 nrust apply to any loss. including darnage
to the dwel l ing.  Thus,  the Cour l  concludes,  exc lu-
s ions l (a)  through l (h)  do not  apply to s t ructura l
damage caused by a plunbing leak. Sae9l2 S.W.ld
a\1,40.

*74,1 This interpretation, in both mv view and that
of the United Statcs Court of Appeals fbr thc Fifth
Circuit, is unrcasonable. See Shurp, I l5 F.3d at
1263; see also .Jimene: v. Slate l"arm Llo)'ds, 968
F.Supp.  330,  333 (W.D.1 'ex.1997).  The exclus ion
repeal provision is located in the section of the
policy dealing with personal propefi,v losses. While
the one sentence on which the Court lbcuses may
not contain the words "personal propefty," such a
limitation is unnecessary given its location. 

' l 'he

word "' loss" in the exclusion repeal provision can
reasonably ref-er only to the f,vpe of loss at issue- in
Coverage B, rvhich is personal properw loss.

This Court has rvamed asainst reading policy lan-
guage out ofcontext:
'1-o 

[effectuate thc parlies' intent. courts] nrust read
all parts of a contract togetl.rer. Indeed, courts must
be particularly wary of isolating frorn its surround-
ings or considering apart i iom other provisions a

O 2008 ThomsoniWest. No Claim to Ons. U.S. Govt. Works.
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single phrase, sentence, or section of a contract.

State Farm Lifb Ins. Co. v. Beaston, 907 S.W.zd
,130. +33 (Tex. 1995) (citations omitted). Com-
pletely ienoring its own admonition, the Court
seizes on one sentence rvithout reqard fbr its loca-
t ion in  the pol icy.

The Fifth Circuit, considering this precise issue in
Slturp, got it exactly right:
We are sympathetic to the Sharps' situation, but we
cannot  agree that  text  speci f ica l ly  inc luded in Cov-
erage B. which applies only to personal pfopefiy,
may be imporled into Coverage A, which applies to
the dwell ing or house, in order to create coverage
tbr a loss that does not involve personal propefiy
darnagc. The Sharps' policy clearly anil unarnbigu-
cusly, divides drvell ing losscs lnd pers,rnrrl propert]
losses into two separate "coverages." It thercfbre
would appear to be nonsensical, and a rejection of
the obvious structure of the policy, to reach intcr
tcxt that applies solely to Coverage B (Personal
Properly) to determ ine the extent ol ' coverage
provided under Coverage A (Dwcl l ing) .

115 F.3d at  1162.  ln  order  to except  p lurnbing- leak
darnage from exclusion h, the drafters should have
placed such language in the Coverage A section
dealing with damage to the drvell ing or in exclusion
h, as was the case in thc post-1978 version of t l ie
pol icy. tsNr I 'hey d id not .  (The post-  1978 pol icy
was at issue in ,State Farnt Lloyds v. '\,licolatt, 951
S.W.2d -1-1:l (Tcx. 1997), not the version at issue
here, which ref-lects amendments made in 1990.)

FNl .  Thc post-1978 pol icy prov ided as
follorvs:

EXCLUSIOn"S lApplicable to Propern' Insured un-
der Coverages A and B and Perils Insured
Against)-This insurance does not cover:

k. Loss under Coverage A caused by settl ing,
cracking, bulging, shrinkage, or expansion of
foundations, walls, f loors, ceil ings, roof structures,
u,alks, drives, curbs. fences, r 'etaining walls or
^ , . , : ^ - , - ; - . .  - ^ ^ t .
5 W  l i l L r i l l l r 5  P U U I J .

The foregoing Exclusions a. b, c, f. h, i, j  and k
shall not apply to Accidental discharge, ieakage or
overflow of water or steam from within a pluntbine.
heating or air conditioning system or a domestic ap-
p l i ance  t i nc lud ins .  necessan  tea r i r r g  ou t  and  rep la -
cing any paft of the building covered).

W-hile it may be true that the drafters did not intend
to change the substance of the post-1978 slandard
policy fbrm rvhen they prornulgated the present
fom, tl ie unan.rbiguous language tltev chose never-
theless ef-fected a change. The polici, at issue in this
case is very sinri lar to thc pre-1978 policy form tnat
unqucstionably excluded lbunclation darnage cause-d
by a plumbing leak. See General Ins. (lo. v. Hull-
murk,  575 S.W.2d 134.  136 (Tex.Civ.App.-East land
1978,  wr i t  ref -d n. r .e. )  (hold ing that  what  is  r . ro lv  cx-
c lus ion h excludcd "senl ing of  thc foundat ion and
cracli ing of thc walls brought about bv a water
leak" underneath the hon-re); Park v. l[anover lns.
Co. ,  4.43 S.W.2d 940,  9-12 (Tex.Civ.App.-Amar j l lo
1969,  no wr i t )  (hold ing that  loss l rorn accidenta l
discharge of watcr t l-om a plumbing sl,stem result-
irrg in structural damage was excluded by rvhat is
now e:rclusion I,t), ahrogulct! rltt other grottntts ht,
,r ' ' latirnal Stu"eSt ('orp. t,.,1tlr iun,' ls.roc.s., 650
S.W.2d 67 (Tex.l983); sce also Luntbros t,. Stttntl-
tu'cl Fire [n.v. Cr,t., 530 S.W.2d 138. l '11-42
(Tex.Civ.App.-San Antonio i975.  wr i t  refd) ;  Bul?r-
ley v. iVationol Stantlard Ins. L'o., 507 S.W.2d 652,
65 '1 (T 'ex.Civ.App.-Waco 1974.  rvr i t  re f 'd  n. r .c . )

"7-15 As an additional . justi l ication fbr its construc-
t ion of  what  i t  ca l ls  the "exclus ion repeal  pror i -
sion," the Couft assefts that, i l ' the repeal were onlv
fbr personirl propefiy losses, the repeal rvould be
"without any elfect." 972 S.W.2d at 7'tr1-42.But the
repeal is wholly' without elfect in other respects.
The repeal extends to exclusion b" which excludes
"loss caused by smog or by smoke fion.r industrial
or agricultural operations." App. A. para. 1(b) ot
Sec. I (exclusions). I respectfully subtnit that darn-
age to personal property caused by smog or stnoke
fiom industrial or agricultural operations would
never coincide with the accidental dischalge peril.
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Nor would loss caused bv windstorm. l iuricane, or
ha i l  t o  t he  p ropem '  enumera led  (e rc lus ion  c )  e  re r
coincide with the accidental discharge peril in Cov-
erage B. The same can be said of exclusion d,
rvli ich excludes theft of personal propert_y when it is
located outside the insured residence. And when
would the repeal  of  exc lus ion g,  which excludes
loss caused by animals or birds kept by the insured,
l iave any meaning in conjunction with the accident-
al discharge peril '?

Because the Courl 's interpretation of the policv is
unreasonable, it does not create an ambiguitv. See
National Union Fire Ins. Co. v. L'Bl Inclus., 907
S .W.2d  517 ,  520  (Tex . l 995 )  ( " l f  . . "  t he  l anguage  o t
a policy ol 'contract is subjcct to two or more / 'cds-
onable inlerprctutions, it is ambiguous."(en.rphasis
a d d e r l ) )

I I

The Court also rcsorts to inadmissible extrinsic
evidcnce to f-ind supporl fbr its construction of the
polici, ' . Because insurance policies are contracts.
however, rve must "ascertain the true intent of the
parties ds exprasse(l in the inslrwnent." National
Union, 90'7 S.W.ld at 520 (emphasis addcd). Whcn
thc policy, is not arnbiguous on its face. ertrinsic
cvidence may not be used to create an arnbiguity.
See id.

lgnoring this rule of construction, the Cout't cites
statements frorn the Board of Insurance and testi-
n'rony fi-om a Board hearing. Wrile the Courl sr-rg-
gests that it is merely eramining the "circumstances
surrounding the pronrulgation of this policy
fbrm,"972 S.W.2d aI 741-42. the Courl relies or.t
parol evidence directly relating to the drafters' in-
tent that confl icts with the languagc of the policy. lf
this is not inadmissible extrinsic evidence, what is?
This case is notably similar to i,{ational Uniort, it'r
which the parties disputed rvhether an insurance
policy's "absolute pollution exclusion" applied to
an acid spil l at a construction site. 907 S.W.2d at
5 i8.  The insured sought  d iscover . r  regarding the in-

surers' ' 'understanding" of this provision, specific-
ally that they " 'understood that the pollution exclu-
sions would not exclude coveraqe in construction
accident  s i tuat ions. '  " '  907 S.W.2d at  510-2 1.  The
Court rejected this request. concluding that the in-
sured was simpll, seeking "rn ()pportunitv to dis-
cover parol evidence going to the parties' intentions
in order to create a latent ambiguity." Id. at 521 .
The Court reiterated that "no issue regardins the
parties' intentions is raised rrrles.s the policy is anr-
biguous-and evidence of those intentions cannot be
used to create an ambiguiw." /r/ at 521 n. 5,

Addrcssing this sanre issue in 'Sihurp, thc tri l ih Cir-
cuit correctly concluded that "'the Sharps may not
point to thc revision process to create an ambigu-
ity." I l5 Ir. id at 1262; sec also .I intene:, 968
F.Suptr .  a t  333.  I ronical lv ,  the Icdcra l  couf ts  havc
correct ly  appl ied Texas law,  u h i le  t l r is  Cour l  has not .

i l I

The Balandrans present tw'o other arsunrents why
exclusion h docs not apply, which the Court docs
not address. These arguments are l ikervise without
merit.

A

-Ihe 
Balandrans first point to the "ensuing loss" lan-

guage of e.rclusion l i. Exclusion h provides in full:
We do not cover loss under Coverage A (Dwelling)
caused by settl ing, cracking, bulging, shrttrkage, or
expansion of  foundat ions,  wal ls ,  f ' loors.  cc i l ings,
roof structures, walks, drives, curbs, l 'ences, retain-
ing walls or swimrning pools.
We clo crner ensuing /oss caused by utllapse oJ
building or dny purt 4- the bttilcling,*746 t,uler
dumuge r.tr hreakctge oJ glass v,hich is part r;f the
huilding d the loss tvould otltenrise be coverecl un-
der this polia'.

App.  A. ,  para.  l (h)  of  Sec.  I  (exc lus ions)  (emphasis
added). The Balandrans argue that" under the it-
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al ic ized ponion ( the " 'ensuing loss"  prov is ion) ,  ex-
clusion 1(h) doe s not apply to loss from ' 'water

darnage" if the loss is otherwise covered under the
policy. Because their loss was caused by a plumb-
ine lcak, and would otherwise be covered under the
"al l  r isks"  protect ion of  Coverage A.  the Bal-
andrans argue that their loss falls under the cnsLring
loss provis ion.

This argument ignores the lvord ' 'ensuing." We
have held that t l i is provision covers only loss les-
ultitt i4 .f i 'on the ty'pe of dan.rage excluded under h.
Sec Lt tntbt 'os.  5 i0 S.W. ld at  l - t r1--12 ("Again,  the
pla in language of  thc cxcept ion conrpcls  the conclu-
sion that the *ater danrage nrust be a conscquence,
i .e . ,  fb l low f i -om or  be the resul t  o1 ' the lypcs of
danrage enulnerated in  cxcept ion t l (h)  ] . " ) ;  see u lso
Pttrk, 11-1 S"W.2d ,tt 912 (holding that accidental
discharge of water l iom a plumbing systcm that
resultcd in structural darnagc was not covered and
that loss did not rcsult fbn.n "ensrring water dam-
agc") .  ln  othcr  words.  i t  the shi t t i r rq lbundat ion
were to cause a plumbing leak that lurther darnaged
the wal ls  of  thc house.  the lur thcr  damagc to the
wal ls  would be covered.  As we held in  Lt imhros,
bccause the "'water damage was the cause, rathcr
than the conscquence, of settl ing, ctc., cxclusion fh]
is applicable." 1rl. ln this case, the plumbing leal<
was the cause of the fbundaticln dantage ralhcr than
a result of it. Theretbre, the ensuing loss provision
does not provide coveragc.

B

l-he Balandrans, supported by amicus curiae 
'Iexas

Depnnment of lnsurance (TDI), also argue that ex-
clusion h does not exclude fbundation darnage un-
less the underlying cause o{'the damage-in tl i is case
a plurnbing leak-is also an excluded peril. TDI of-"
t 'ers hypotheticals of what might happen if the
Court did not adopt this approach. For example, it
posits that lhere rvould be no coverage if a tree falls
on a house and cracks the roof. since exclusion h
applies to "cracking ... of ... roof structures." Sirnil-
trrly, there u ould be no coverage if a car carc'etts in-

to a house and cracks a wall, since exclusion h ap-
p l ies to "cracking . . .  o f  . . .  wal ls . "

This construction of the policl, cannot be squared
rv i th our  hold ing in  Lambros,  530 S.W.2d at  1.10.  In
Lanthros, the insured, by paying an additional
prcrn iunr ,  had an "underground water"  exc lus iot i
omi t ted l rorn h is  pol icv.  The pol icv.  horvever .  s t i l l
contained a foundatior.r damage exclusion sinri lar to
lhat at issue hcre. When the insured subsequentll '
suffercd foundation damage fi'orn undcrground rva-
ter. he argucd that the foundation darnage exclusion
dicl not apply because undcrground \\ ater \\ 'as a
covcrcd peril. I 'his Court (by reli ising Lhc' applit:a-
tion fbr writ of crror) rejectcd the insured's argu-
ment :
l ' v cn  a f t e r  t l t i s  p l a i n t i f l - o r i c r t t cd  r * r r i t i t t u .  i t  i t
clear that loss caused by scttl ing, etc. is not
covercd. 

-l 'he 
cause ol' the scttl ing is irrelevartl, ult-

less exclus ion k [ the loundat iorr -daniage cxc lus ionl
is  a lso rcwr i t ten to l in t i t  i t  to  set t l ing,  c tc . .  not
causcd by undcrground water. We conclude that t lte
delet ion o1 '  the subsur lace water  exc lus ion d id not
e l iminate exclus iot r  k  or  l imi t  i t  to  sr : t tJ ing not
crr rsc i l  hr  r rn, ler : ' rorrnd \ \  u t r : t .

/r/. Ihus, exclusioti h in the Balandrans' policy cx-
cludes loss lrom an expanding fbundation, regard-
less of the underlying cause. 

-fDI's 
h1'potheticals

are sirnply inapposite because exclusion h u'as nev-
er intcnded to cover the tvpe of sudden structural
damage resulting fiorn a fall ing tree or an out-
of-control car.

* * : { : * *

I r.vould hold that the policy unambigttousll, ex-
cludes coverage fbr datnaqe to a dtvell ing caused by
rn  e rpanJ i r t g  l bu r r Ja t i on .  eve r l  \ \  hc r t  t he  unde r l l  i l r g

.  _  : _  - r . . . - ^ L : . .  t ^ ^ l
e a u 5 c  l 5  u  p r u l l r u l l l S  l t r d N -

APPENDIX  A
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SECTION I  -PERILS INSI]RED AGAINST

covERAGE A (DWELLING)

*7'17 We insure against all r isks of physical loss to

the properry- described in Section I Property Cover-

age, Coverage A (Dwelling) unless the loss is ex-

c luded in Sect ion I  Exclus ions.

COVERAGE B (PERSONAL PROPERTY)

We insurc against physical loss to the property de-

scribed in Section I Property Coverage. Covcrage B

(Pcrsonal Properly) caused by a peril l isted below'

unless the loss is  exc luded in Sect ion I  Exclus ions '

l .  F i re  and  L igh tn ing .
2. Suclden and Accidental Damage fionl Smoke'

i .  Windstorm, Hurr icane and I la i l .

4 .  E,xplos ion.
5. Aircrali and Vehiclcs.
6.  Vandal ism and Mal ic ious Mischief '

7 .  R io t  and  C iv i l  Co rnmo t io l l .
8 .  Col lapse of  Bui ld ing or  any paf i  o f  the bui l 'J ing '

9. Accidental Discharge, Leakage or Overflow ot

Water or Stearn frorn rvithin a plunbing, heating or

air conditior.ring s)stem or householci appliarice'

A loss resulting fiorn this peril includes the cost of

tearir.rg out and replacing any paft of the building

n...ttory to repirir or repiace the s.vstcm or uppli-

ance. But this does not include loss to the system or

appliance frorn which the water or steam escaped'

Flxc lus ions l .a  through l .h  under Sect ion I  I \c lu-

sions do not apply to loss caused by this peril '

10.  Fal l ing Objects.
'fhis peril does not include loss to propell,v con-

tained in a builclhg unlcss the roof or outside wall

of rhe built l ing is f irst damaged b1' the lall ing ob-

ject"
I  l .  Freezing ofhouschoid appl iances.
12. Thefi, i-ncluding atten.rpted theft and loss ot

property from a known place when it is l ikely that

the property has been stolen.

SECTION I -EXCLUSIONS

I.  The fb l lou ' ing exclus ions apply '  to  loss to prop-

ertv i lescribed under Coverage A (Drvell ing) or

Coverage B (Personal Propertv), but they do not ap-

pl,v to an ensuing loss caused by firc. smoke or er-

p los ion.
a.  We do not  cover  loss to e lect r ica l  deviccs oI  \  l r -

ing caused by electricity other than lightning.

b. We do not cover loss caused by smog or b1'

smoke from industrial or agricultural operations.

c. We do not cover loss caused by windstonrr, hur-

r icane or  hai l  to :
(1)  c loth awnings,  sreenhouses and thei r  contents.

buildings or structl lres located riholl-".- or paniallv

over water and their contents.
(2) radio and television towers. outside satell i le

dishes, masts and alltenrlas, including lead-in u ir-

ing, windchat-sers and rvindrnil ls.
(3) personal Dropcrtv cor-rtained in a building unlcss

direct tbrce of wind or hail makes alr openin'i i t l  l t

roof or wall and rain, snilrv, sand or dust cnlers

through this opcning and causes the darllagc'

d. We do not cover loss of the follor' i ' ins propeftv

by theft, including attempted thcft and loss of prop-

erly f iom a known place when it is l ikeli '  that the

propcrty has been stolen.

i l l  personal propefil- wli i le awii-v fron.r the resid-

ence premises at ally other residencc orvned bv,

rcnted to or  occupied by an insured.  except  whi le

an insureti is temporarily l iving there'

(2) building materials and supplies not on the resid-

cncc prenl ises-
e. We do not cover loss to machinerv' appliances

anci mechanical devices caused b"v rncchanical

breakdown.
L We do not cover loss caused bY:

( I ) inherent vice, wear and tear or detcrioration'

(2) rust, rot" mold or other fungi.
*7'18 (3) dampness of atnlospherc, extremcs of tenr-

perature.
(4) contantination.
(5) vcrmin, termites, moths or other insects'

We do cover  ensuing loss caused by col lapse ot

building or any part of the building, water damage

or breaiage of glass which is parl ol the building if

thc loss would otherwise be covered urlder this
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