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Civ.App.1973, no writ); and Miser v. Miser,
475 S.W.2d 597 (Tex.Civ.App.1971, writ
dism’d). ' '

Future Pension Benefits As Contingent
Community Property Rights

While the status of military pension bene-
fits earned during marriage is now firmly
established as community property, the de-
cisions in this and other community proper-
ty States have differed as to whether the
pension payments must have vested or ma-
tured before they are subject to apportion-
ment by a divorce court, or whether future
contingent payments may be apportioned
“if, as, and when” they mature and are
received by the retired spouse. The argu-
ment of the husband, and the holding of the
Court of Civil Appeals in the instant case, is
that the power of the divorce courts to
“order a division of the estate of the par-
ties” does mot apply to future military
retirement benefits because they have not
. been “acquired” or vested during the mar-
riage. Sections 8.63 and 5.01, Texas Family
Code (1975).

For such contingent or inchoate rights to
reach the status of assets of the estate of
the parties, the Court of Civil Appeals held
that “all events [must] have occurred which
fix the liability of the government” to pay
retirement benefits, adding: “The condi-
tions must be such as would entitle the
claimant [husband] to institute an action, if
necessary, for a money judgment.” This is
a more rigid requirement than has been
found in any other case or writing on the
subject.? It comes nearer to the rule of
French v. French, 17-Cal.2d 775, 112 P.2d
235 (1941), which plagued the California
courts until the Supreme Court of Califor-
nia reversed itself in Brown v. Brown, 15

2, Compare the following Texas cases which do
agree with the concept of nonvesting of proper-
ty rights in the community estate until the
officer or enlisted man has served the full time
required for retirement. Bright v. Bright, 531
S.wW.2d 440 (Tex.Civ.App.1975, no writ);
Lumpkins v. Lumpkins, 519 S.W.2d 491 (Tex.
Civ.App.1875, writ ref'd, n. r. e.); Davis v,
Davis, 495 S.W.2d 607 (Tex.Civ.App.1973, writ
dism.).

Cal.3d 838, 126 Cal.Rptr. €33, 544 P.2d 561
(1976). - The French case, supra, involved
the wife's claim to a community interest in
a portion of the prospective retirement pay
of her husband, an enlisted man in the
Fleet Reserve, payable if and when he com-
pleted additional years of service. The Cal-
ifornia Supreme Court held that this “non-
vested” pension right was a mere “expect-
ancy” and thus not a community asset sub-
ject to division upon dissolution of a mar-
riage. Reliance on the date of collectibility
as the inception of contingent pension
rights earned during coverture was soon
recoghized to be inconsistent with basic
community property principles. The
French decision led to much criticism and
attempts by lower California courts to find
reasons for distinguishing the case and ex-
tending community property protection to
unmatured retirement benefits3

We shall quote at length from Brown v,
Brown, supra, because of the California Su-
preme Court’s long and ecareful study of the
ecommunity property aspects of the question
which now faces this Court:

“Upon reconsideration of this issue, we
have concluded that French v. French
should be overruled and that the subse-
quent decisions which rely on that prece-
dent should be disapproved. As we shall
explain, the French rule cannot stand be-
cause nonvested pension rights are not an
expectancy but a contingent interest in
property; furthermore, the French rule
compels an inequitable division of rights
acquired through community effort.
Pension rights, whether or not vested,

- represent a property interest; to the ex-
tent that such rights derive from employ-
ment during coverture, they comprise a
community asset subject to division in a

3. See Article, The Identification and Division of
Intangible Community Property: Slicing the In-
visible Pie, 6 U.C.Davis L.Rev. 26 (1973); Note,
Retirement Pay: A Divorce in Time. Saved
Mine, 24 Hastings L.J. 347 (1973). In overrul-
ing the above mentioned holding in French, the
California Supreme Court said in Brown v.
Brown, supra, that it had sought two years
earlier to reconsider "the current viability of
the rule of French v. French.”
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dissolution proceeding. [15 Cal.3d at 843,
126 CalRptr. at 634, 544 P.2d at 562]

* * * * * *

“We conclude that French v. French,
and subsequent cases erred in character-
izing nonvested pension rights as expeec-
tancies and in denying the trial courts the
authority to divide such rights as commu-
nity property. This mischaracterization
of pension rights has, and unless over-
turned, will continue to result in inequita-
ble division of community assets. Over
the past decades, pension benefits have
become an increasingly significant part of
the consideration earned by the employee
for his services. As the date of vesting
and retirement approaches, the value of
the pension right grows until it often
represents the most important asset of
the marital community.

“The present case illustrates the point.
Robert’s pension rights, a valuable asset

. built up by 24 years of community effort,
under the French rule would escape divi-
sion by the court as a community asset
solely because dissolution occurred two
years before the vesting date. . . .
[15 Cal.3d at 847, 126 Cal.Rptr. at 638, 544
P.2d at 566]

* * * * * L]

“In dividing nonvested pension rights
as community property the eourt must
take account of the possibility that death
or termination of employment may de-
stroy those rights before they mature.
In some eases the trial court may be able
to evaluate this risk in determining the
present value of those rights. (See De-
Revere v. DeRevere, supra, 5 Wash.App.
741, 491 P.2d 249; Thiede, op.cit., supra, 9
U.S.F.L.Rev, 635, 664.) But if the court
concludes that because of uncertainties

~ affecting the vesting or maturation of
the pension that it should not attempt to
divide the present value of pension rights,
it can instead award each spouse an ap-

4. The term “accrued,” as used in this opinion,
means only that the minimum number of years
required for military pension eligibility has
been served. It is thus intentionally distin-
guished from the term “matured,” which de-
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propriate portion of each pension pay-.
ment as it is paid. This method of divid-
ing the community interest in the pension
renders it unneeessary for the court to
compute the present value of the pension
rights, and divides equally the risk that
the pension will fail to vest.” [15 Cal.3d
848, 126 Cal.Rptr. at 639, 544 P.2d at 567)]

"“This method of apportioning prospective
unmatured military retirement benefits as
part of the community estate had been ap-
proved by Texas and New Mexico courts
several years earlier. Mora v. Mora, 429
8.W.2d 660 (Tex.Civ.App.1968, writ dism’d);
Webster v. Webster, 442 8. W.2d 786 (Tex.
Civ.App.1969, no writ); Miser v. Miser, 475

'8.W.2d 597 (Tex.Civ.App.1971, writ dism'd);

LeClert v. LeClert, 80 N.M. 235, 458 P.2d
755 (1969). In those cases the pension bene-
fits had not matured at the time of divorce
because the husbands had not retired. Al-
though all but Miser had served the number
of years required for their pension benefits
to have accrued! all were still on active
duty when their marriages were dissolved;
they had not received the required honora-
ble discharges; neither had they met other
contingencies enumerated by the Court of
Civil Appeals in the instant case as being
necessary for such contingent benefits to be
apportioned as part of the community es-
tate. Yet, in each of those cases apportion-
ment of the unmatured retirement benefits
was ordered or approved if, as, and when
received in the future by the prospective
retiring spouse, just as the trial court or-
dered in the instant case. The Mora, Web-
ster and LeClert decisions were cited with
approval by this Court in Busby v. Busby,
457 8.W.2d 551 (Tex.1970), which affirmed
a partition of matured military benefits,
with the wife's portion to be paid “if, when,
and as" the benefits were paid to the hus-
band.

Miser v. Miser, supra, was the first re-
ported case in this State to apply the above
method of apportionment to military retire-

notes that all requirements have been met for
immediate collection and enjoyment, and from
“vested,” which frequently has been used as
though synonymous with both of the other
terms.
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ment benefits which had neither accrued
nor matured when the marriage was dis-
solved. The facts were very similar to
those in the present case. At the time of
the divorce the enlisted man had served
approximately eighteen and one-half years
in the Air Force, with his current enlist-
ment extending nearly a year beyond the
date when he was eligible for retirement.
His marriage and his military service coin-
cided for approximately 170 months. The
trial court awarded the wife % of 170ths
“of the number of months Harvey 8. Miser
has served or attained at the time of retire-
ment . . .,”if and when he retires and
receives a military retirement benefit or
pension. The husband made the same argu-
ments against that portion of the divorce
decree which are urged in the instant case.
In Miser, the Court of Civil Appeals, in a
well-reasoned opinion, found no difficulty in
applying the rule announced in Mora, Web-
ster, and LeClert to the contingent unma-
tured benefits. It affirmed the award of
the fractional amount to the wife “when, if
and as the payments are eventually made to
[the] appellant hushand.”®

Apportionment As Contingent
Property Interest

While the status of unacerued and unma-
tured military retirement benefits earned
wholly or partially during marriage is a
question of first impression for this Court,
we believe that most of the objections to
their treatment as a contingent property
interest were anticipated and answered by
this Court in Busby v. Busby, suprs.: For
instance, the husband there argued that he

never possessed a “property right” in his-

disability retirement benefits du¥ing :the
marriage; that they were a mere expectan-
cy, because he had not retired prior to!the
divorce, and the rights were subject to for-
feiture by death or dishonorable discharge
prior to his retirement. These arguments
were overruled. The Court held that the
benefits were community property at the

5. Subsequently, the same court reached a dif-
ferent result in Davis v. Davis, 495 S.W.2d 607
(Tex.Civ.App.1973, writ dism'd), by an immate-
rial distinction as to retirement rights and pro-

time of the divorce even though they had
not matured and were not at that time
subject to possession and enjoyment, As
heretofore indicated, the Court cited with
approval the decisions in Mora, Webster,
and LeClert, supra, which held that the
contingencies merely made such benefits
subject to non-maturity or divestment. It
was held that the fact that the benefits
were subject to divestment under certain
conditions did not reduce the benefits to a
“mere expectancy.” See also Nail v. Nail
486 S.W.2d 761, 762 (Tex.1972). Even the
dissent in Busby, which objected to the
recognition of matured retirement benefits
as vested property rights, stated that the
court granting the divoree “[ean] and
should take it [retirement benefits] into
consideration” in exercising its broad pow-
ers under Article 4638 [Section 3.63 of the
Family Code], to the end that an order
might be entered “that is just and equitable
under the circumstances,” citing Mora v.
Mora, supra, and Kirkham v. Kirkham, su-
pra. :

[3) In Herring v. Blakeley, 385 S.W.2d
843 (Tex.1965), this Court held that profit
sharing and retirement plans may be
classed as community property even though
none of the funds were available or subject
to possession at the time of the divorce.
The Court said: “Community rights may
exist in interests that cannot be reduced to
possession, such as remainder or reversion
rights.” A similar analogy was made in
Brown v. Brown, supra, with respect to the
community interest in a contingent fee
earned during the marriage but which had
not matured at the time of the divorce.
See Waters v. Waters, 75 Cal.App.2d 265,
170 P.2d 494 (1946). Although a service-
man’s military pension is not payable before
the date of its maturity, it is not “earned”
on that day. Rather it is & form of de-
ferred compensation which is earned during
each month of his military service. LeClert
v. LeClert, supra. The portion that he

cedures applicable to officers.. See footnote 2,
supra, for two other cases which followed Da-
vis, and which are hereinafter disapproved in-
sofar as they are in conflict with this opinion.
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earned during the months of coverture be-
came contingent earnings of the community
which may or may not bloom into full ma-
turity at some future date. We hold that
such rights, prior to accrual and maturity,
constitute a contingent interest in property
and a community asset subject to considera-
tion along with other property in the divi-
sion of the estate of the parties under Sec-
tion 3.63 of the Family Cede.

Any other decision would result in an
unnecessary multiplicity of suits. The
present case is a good example. The trial
court has properly settled the matter in the
divorce judgment if, as, and when the
retirement benefits mature. It was shown
at the trial that the husband was to have
completed the 20 years necessary for aceru-
al of his retirement benefits on May 7, 1976,
with the possibility of maturity at the end
of his current enlistment on August 31,
1976. It is possible that either or both of
these events have occurred. If the trial
court were reversed on the basis set forth
by the Court of Civil Appeals, then Shirley
Cearley, in order to obtain her share of the
benefits which were earned during the mar-
riage, would have to file a second lawsuit
against Robert Cearley for partition thereof
after the date that the retirement benefits
mature.

[4] The bench and the bar were cau-
tioned by this Court in Busbhy v. Busby,
supra, to inquire as to the existence of
insurance or retirement programs in all di-
vorce suits “to the end that the final judg-
ment fully disposes of all property valua-
bles of the community.” Pension and
retirement benefits have become an in-
creasingly significant part of the considera-
tion earned for military, governmental, and
private services, somelimes being of the
principal asset accumulated by the commu-
nity. Brown v. Brown, supra; Kirkham v.
Kirkham, supra. The administration of jus-
tice will best be served if contingent inter-
ests in retirement benefits are settled at the
time of the divorce, even though it may he
necessary in many instances for the judg-
ment to make the apportionment to the
nonretiring spouse effective if, as, and
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when the benefits are received by the retir-
ing spouse. We approve this method of
apportionment and award of contingent in-
terests in military retirement benefits be-
cause of the uncertainties affecting the ac-
crual and maturity of such benefits. This
method will forego the difficulty of com-
puting a present value and will fairly divide
the risk that the pension may fail to ma-
ture.

The three Court of Civil Appeals opinions
referred to in footnotes 2 and 5, supra,
Bright v. Bright, 531 SW.2d 440; Lump-
king v. Lumpkins, 519 8.W.2d 491; and Da-
vis v. Davis, 495 SW.2d 607; are disap-
proved insofar as they conflict with this
opinion.

The judgment of the Court of Civil Ap-
peals in this case is reversed and the judg-
ment of the trial court is affirmed.

W
0 & KEYNUMBERSYSTEM
$

Richard MeCONATHY, Appellant,
V.
The STATE of Texas, Appellee.

No. 52584.
Court of Criminal Appeals of Texas.
Dec. 15, 1976.

Bail bond surety appealed from a judg-
ment of the County Criminal Court, Dallas
County, Ben Ellis, J., which forfeited a bail
bond. The Court of Criminal Appeals, On-
ion, P. J., held that the surety's liability was
not discharged and terminated by defend-
ant’s appearance at a hearing at which mis-
demeanor probation was granted; and that,
under the circumstances, the surety’s liabili-
ty was discharged on the date defendant’s
motion for a new trial was overruled by
operation of law.

Reversed and remanded.
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by one or more natural guardians such as
his parents, foster parent or close relative,
and the child and natural guardian have
no adverse interests, the trial court need
not appoint a guardian ad litem for the
reason that it will be presumed that those
who are closest to the child and have the
child’s best interests in mind will see that
the child’s legal rights are protected.

[9] Under the facts of the present case,
the testimony shows that Jessie D. Jones
is the natural guardian of Vertine Jones,
Jr., and that he was in the court room
with the child during the trial. Jessie D.
Jones testified that he was looking after
the interests of Vertine Jones, Jr., on the
day that the final arguments were being
made and that he had been looking after
the child’s interests all during the trial. In
view of the testimony, the fact that the

minor had been represented by competent

counsel during the entire lawsuit, the fail-
ure of Rule 173 to provide the exact time
for the appointment of a guardian ad litem,
the failure of Vertine Jones, Jr., to show
that his rights were in any manner preju-
diced by such late appointment or that the
trial of the case would have been conducted
in any other manner which would have af-
forded him better protection of his rights,
we must therefore conclude that no error
resulted in the failure to appoint a guardian
ad litem for the minor at the beginning
of the trial. It is doubtful, under ﬂ1e cir-
cumstances of this case, that the appoint-
ment of a guardian ad litem waquld have
been required by Rule 173, supra,

Appellants’ points of error 4 and 5 are
therefore overruled.

Qur examination of the record in this
case reveals no reversible error commit-
ted by the trial court, and its judgment
is therefore affirmed.

Affirmed.

DAVIS, ], not participating.
481 S.W.20—3014

Joseph Barnett DOMINEY, Jr., Appellant,
v.
Louise Ellen DOMINEY, Appellee.
No. 6209,

Court of Civil Appeals of Texas,
E! Paso.

April 19, 1972,

Rehearing Denied June 14, 1972,

Wife brought suit for divorce. The
Domestic Relations Court, Midland County,
Joseph H. Mims, J., entered judgment of
divorce and division of property, and hus-
band appealed from part of judgment giv-
ing wife one-half interest in all future re-
tirement benefits accruing to husband by
virtue of militaty service. The Court of
Civil Appeals, Preslar, J., held that where
husband served in Navy from 1942 to 1966
and marriage lasted during entire period of
husband’s military service, husband’s re-
tirement benefits, although labeled “disabil-
ity,” were earned property rights which
were a part of benefits earned by service,
and were community property at time of
divorce, even though retirement from serv-
ice was involuntary and was on account of
heart condition and other health problems,
none of which were ascribed to any acci-
dent or other specific event.

Affirmed.

(. Divorce €>249(3)
Hushand and Wife =259

Where nature of military service re-
tirement payments was not so spelled out
as to dictate who was to receive them and
to remove them from court control, there
was no clear-cut conflict between federal
law and decision that interest in military
retirement plan which has accrued by rea-
son of husband’s military service is an
carned property right and that the portion
carned during marriage constituted com-
munity property subject to division at time
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of divorce. Vernon’s Ann.Civ.St. art.
4619; U.5.C.A.Const. art. 6, cl. 2.

On Motion For Rehearing

2. Hushand and Wife €259

Where hushand served in Navy irom
1942 to 1966 and marriage lasted during
. entire period of hushand’s military service,
husband’s retirement benefits, although la-
beled “disability” were earned property
rights which were a part of benefits
earned by service, and were community
property at time of divorce, even though
retirement from service was involuntary
and was on account of heart condition and
other health problems, none of which were
ascribed to any accident or other specific
event. Vernon’s Ann.Civ.St, art. 4619.

—_—

Kerr, Fitz-Gerald & Kerr, Midland, of
counsel; William Monroe Kerr, Midland,
for appellant,

Legg, Saxe & Baskin, Midland, of coun-
sel; Pat M, Baskin, Midland, for appel-
lee.

QOPINION

PRESLAR, Justice.

This was a suit for divorce brought by
Plaintiff-Appellee, Louise Ellen Dominey,
against Defendant-Appellant, Joseph Bar-
nett Dominey, Jr. The jury found that
Appellee had grounds for divorce, and both
parties agreed to allow the trial Court to
decide all issues pertaining to the character
and division of property within the marital
estate. Appellant has appealed only that
part of the judgment giving Appellee one-
half interest in all future retirement bene-
fits accruing to Appellant by virtue of
service in the U. 5. Armed Forces.

The record reflects Appellant and Appel-
lee were husband and wife during the en-
tire period of Appellant’s military service,
and they were residents of Texas during
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such period of time; that Appellant en-
tered the U. 8. Navy in 1942; and that
Appellant retired from the U. 5. Navy in
1966. Thereafter, Appellee filed this suit
for divorce,

[1] Appellant contends that Texas law
which would include entitlements to Navy
Disability Retirement Pay and Navy Re-
tirement Pay as marital property subject to
division between spouses on death or di-
vorce, and which would treat periodic pay-
ments thereof as outside the Texas ban on
permanent alimony, conflicts with United
States law, and must yield thereto under
the Supremacy Clause of the Constitution
of the United States, Article 6, Clause 2.
As this issue has been previously disposed
of by the Texas Supreme Court, we hold
in accordance with the decision of Bushy
v. Busby, 457 S.W.2d 551 (Tex.1970). In
that case the Supreme Court discussed and
approved the cases of Kirkham v. Kirk-
ham, 335 S,W.2d 393 (Tex.Civ.App.1960, n,
w, h.); Webster v. Webster, 442 S.W.2d
786 (Tex.Civ.App.196%, n. w. h.); and
Mora v. Mora, 429 S.W.2d 660 (Tex.Civ.
App.1968, writ dism’d), holding that an in-
terest in a military retirement plan was an
earned property right which accrued by
reasonn of the husband’s military service,
and that the portion earned during mar-
riage constitutes community property un-
der Article 4619, Vernon’s Ann. Tex.Civ.St.
Appellant urges that this ruling of the Su-
preme Court was made without considera-
tion of its conflict with Federal law and
thus is not controlling here. We do not
agree with that contention, and accept the
cited cases as controlling here. We are of
the further opinion that there is not a
clear-cut case of conflict in the record be-
fore us; that the nature of the retirements
is not so spelled out as to dictate who is to
receive them and to remove them from
Court control. This case thus differs from
Free v. Bland (1962), 369 U.S. 663, 82 S.
Ct. 1089, 8 1.Ed2d 180, and Wissner v.
Wissner (1950), 338 U.S, 655, 70 S.Ct. 398,
94 L.Ed. 424, relied on by Appellant. Ap-
pellant also cites Ramsey v. Ramsey (Tex.
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Civ.App.—Eastland, 474 S.W.2d 939, writ
applied for Feh. 1972), holding that disabil-
ity paymenis of the husband paid to him by
the Veterans Administration after the di-
vorce for service-connected disabilities
were his separate property. The Court
distinguished the case from Busby v. Bus-
by, supra, saying:

“In the instant case the payment to
Ramsey was not an earned property
right which accrued to him by reason of
his years of service in military service,
but was for personal injury or disease to
him for service-connected disability.
There was no obligation or promise by
the Veterans’ Administration to remu-
nerate Ramsey for his service-connected
disabilities.”

In the case before us, the husband and
wife, contributed to his earning of the
promised retirement throughout the years
of his service as a career military man.
The payment was earned by the husband’s
service and was not payment for a disa-
bling personal injury. The judgment re-
cites:

“It further appears, and the Court sc
finds, that, on account of the defendant’s
" service in the United States Navy, all of
which service occurred while the defend-
ant was domiciled in Texas, the defend-
ant is entitled to receive from the United
States government U. S. Navy retired,
and/or disability retired, pay benefits,
(hereinafter called “Navy retired pay”,
whether referring to regular or non-dis-
ability, retired pay benefits or to disabili-
ty retired pay benefits.)” -

The judgment speaks of “disability,” but
theré is no contention that the Appellant
was disabled, and the evidence simply is
that when he got out of the Navy he began
receiving retirement pay.

All points of error have been considered,
and all are overruled. The judgment of
the trial Court is affirmed.

ON MOTION FOR REHEARING

[2] With remarkable candor and com-
mendable brevity, the parties submitted this
case on an agreed statement of facts. In
their zeal to present the controlling ques-
tions with only the pertinent facts, no in-
formation was supplied concerning the dis-
ability of the appellant, With leave of
court, a further stipulation of facts has
been filed for consideration with the appel-
lant’s motion for rehearing, We now have
before us the following:

“On October 1, 1966, appellant, Joseph
Barnett Dominey, Jr., was eligible to re-
ceive retirement pay for voluntary re-
tirement based on longevity of 24 years.
On that date he was involuntarily retired
from the Navy with disability retirement
on account of a heart condition and oth-
er health problems, none of which are
ascribed to any accident or other specific
event.

“Upon retirement, appellant was enti-
tled, solely at his option, to elect either
to receive ordinary retirement pay with
his longevity and his active-duty base
pay at time of retirement being the only
determining factors, or to receive dis-
ability retirement pay to be determined
by a formula that multiplies the percent-
age of disability times the amount of his
active-duty base pay at time of retire-
ment. When the appellant computed his
prospective retirement pay by each of
these methods, he elected to accept dis-
ability retirement pay, because he would
thereby receive more retirement pay.

“At the time of trial, appellant was re-
ceiving disability retirement pay from
the United States Navy, and he has con-
tinued at all times since then to receive
disability retirement pay from the Navy.”

Considering these additional facts, we
adhere to our original opinion. The pay-
ments though labeled “disability,” still fit
into the mould of an earned property right.
They did not come to him as payment for
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damages suffered by an injury, but were a
part of the bundle of benefits—pay, quar-
ters, travel allowances, etc—earned by
service. As such, they flowed into the
community.

The motion for rehearing is overruled.
w
© ¥ K&V NUMBER SYSTIN
T

The STATE of Texas on the Relation of
R. G. BEICKER, Appellant,

v.
Roger MYCUE, Appoliee.
No. 15054.

Court of Civil Appeals of Texas,
San Antonio,

May 17, 1972.

Rehearing Denled June 14, 1972,

Suit seeking declaration that office of
building inspector of city was vacant by
operation of law upon inspector’s taking
oath of office as chief of city fire depart-
ment, The 25th District Court, Guadalupe
County, E. W. Patterson, J., entered take
nothing judgment, and appeal was taken,
The Court of Civil Appeals, Barrow, C. J,,
held that even if person, who was both
building inspector and fire chief, and who
received no salary as fire chief, received
automobile expense allowance for such po-
sition, such did not render such office one
of emolument within constitutional provi-
sion against holding more than one civil
office of emolument.

Judgment affirmed.

Officers €30

Even if person, who was both building
inspector and chief of city's fire depart-

I. “No person shall hold or exercise, at the
same time, more than one Civil Office
of emolument, except that of Justice of
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ment and who received no salary as fire
chief, received automobile expense allow-
ance for such position, such did not render
such office one of emolument within con-
stitutional provision against holding more
than one civil office of emolument. Ver-
non’s Ann.Civ.5t. Const. art. 16, § 40.

arr——atlfmere

Elizabeth C. Jandt, John J. Jandt, Se-
guin, for appellant.

Threlkeld, Saegert & Saegert, Seguin,
for appellee.

BARROW, Chief Justice.

This suit was brought by the State of
Texas on the relation of R. G. Beicker by
the County Attorney of Guadalupe County
against appellee seeking to declare the Of-
fice of Building Inspector of the City of
Seguin vacant by operation of law upon
appellee’s taking the oath of office as
Chief of the Seguin Fire Department.
Trial was had before the court, and a take

‘nothing judgment was entered after relator

had concluded his case,

Relator asserts ten assignments of error
on this appeal, but all relate to the basic
proposition of whether the offices of
Building Inspector and Fire Chief of the
City of Seguin are “Civil Offices of emolu-
ment” within the prohibition of Article
XVI1, Section 40 of the Texas Constitution,
Vernon’s Ann.St.1 We conclude that the
office of Chief of the Seguin Volunteer
Fire Department is not such an office.

Appeliee has served as Chief of the Se-
guin Volunteer Fire Department since
1963. He serves from year to year with
each term expiring April 30th. The budg-
et of the City of Seguin provides for the
Fire Chief to receive a car expense allow-
ance of $50.00 per month, but no salary is
authorized. On April 21, 1970, appellee
was appointed Building Inspector by the

Peace, County Commisgioner, Notary Pub-
lic and Postmaster, Officer of the Nation-
al Guard, . . . ."
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lished at a definite time and the amount of
damages is definitely determinable. Black
Lake Pipe Line Co. v. Union Construction
Co. Inc., 538 S.W.2d 80, 95-96 (Tex.1976).
Here, where the amount of damages was
not definitely determinable, prejudgment
interest is not recoverable. Exxon Corp. v.
Middleton, 613 S.W.2d 240, 252 (Tex.1981).

The majority agrees except that they
maintain that prejudgment interest was ap-
propriately recoverable on the amount of
money awarded for double the amount of
the time price differential in connection
with the answer of the jury to special issue
no. 1. I have already expressed the opinion
that the granting of this penalty by the
trial court was error. If I am correct in
that assertion, then of course there will be
no interest on that amount, but even if I
am incorrect, there still should be no pre-
judgment interest. The award of double
the amount of the time price differential
under the Consumer Credit Act was a pen-
alty and not damages. Penalties do not
draw prejudgment interest because a penal-
ty does not reflect damage to the plaintiff.
Penalties are assessed to discourage certain
conduct on the part of the party penalized.
As the Court of Appeals for the Fifth Cir-
cuit has said, “interest on a penalty does not
further the purpose of making an injured
party whole.” [llinois Central Railroad
Company v. Texas Eastern Transmission
Corp., 533 F.2d 272 (5th Cir. 1976) affd in
part, rev'd in part, 551 F.2d 943 (5th Cir.
1977).

For the reasons stated above, I would
reform the judgment by reducing the mon-
ey award of $25,270.96 to $10,815.00 and by
awarding interest on that amount from the
date of judgment, May 19, 1980, and, as
reformed, 1 would affirm the judgment.

W
£ KEY NUMBERSYSTEM
$
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Ex parte Chester B. HOVERMALE,
Relator.

No. 04-82-00017-CV.

Court of Appeals of Texas,
San Antonio.

June 30, 1982.

Husband filed original habeas corpus
proceeding seeking release from confine-
ment which was ordered upon a finding of
contempt for husband’s failure to pay his
former wife that portion of his gross
monthly military retirement pay as re-
quired by divorce decree and ordered by
court. The Court of Appeals, Cantu, J.,
held that Supreme Court holding that mili-
tary retirement benefits may not be divided
by state courts pursuant to community
property laws was not to be given retroac-
tive effect, therefore, holding did not re-
lieve husband of his obligation to pay his
former wife portion of military retirement
pay required by decree.

Writ denied.

Esquivel, J., filed concurring opinion.

Cadena, C. J., filed dissenting opinion
in which Clark and Baskin, JJ., joined.

1. States ¢=4.10
Preemption of subject matter by feder-
al law occurs through judicial interpretation

and application of supremacy clause. U.S.
C.A.Const.Amend. 6, cl. 2.

2. States ¢=4.10

Term “preemption” does not always
imply prohibition and, therefore, withhold-
ing of jurisdiction or authority to act.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. States &=4.10

Two types of preemption exist: first
arises where federal statute’s language ex-
pressly or implicitly reflects command of
Congress; second arises where state law
and federal laws are so inconsistent that
state law must give way because it stands
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as obstacle to accomplishment and execu-
tion of full purpose and objectives of Con-
gress.
4. Judgment =470

Judgment by court of competent juris-
diction bears presumption of regularity and
is not thereafter subject to collateral at-
tack.

5. States <=4.10

Judicial acts may be rendered nullities
and vulnerable collaterally when state court
acts in area peremptorily prohibited by
Congress.

6. States &=4.10

Where state courts attempt to exercise
jurisdiction where it has been expressly pro-
hibited, their acts are without authority of
law, however, that is not to say that juris-
diction once possessed and later superseded
rendered all prior acts void.

7. Courts ==100(1)

Whether and to what extent overruling
case will be applied retroactively is matter
of judicial attitude, depending on circum-
stances of particular overruling decision in-
volved, therefore, where decision could pro-
duce substantial inequitable results if ap-
plied retroactively, there is ample support
for avoiding injustice or hardship by hold-
ing application of law nonretroactive.

8. Courts &=100(1)

Factors or circumstances to which
courts have adverted in deciding whether
and to what extent judicially changed rule
of law should be given retroactive operation
are degree to which prior rule may have
been justifiably relied on, especially where
matters of property or contract law are
involved, degree to which newly announced
rule can be effectuated without being ap-
plied retroactively, and likelihood that ret-
roactive operation of overruling decision
may substantially burden administration of
justice.

9. Courts &==100(1)

In determining to what extent, if any,
overruling decision is to be given retroac-
tive effect, crucial date is generally date of
overruling decision.

10. Courts <=100(1)

Retroactive application of Supreme
Court holding that military retirement ben-
efits may not be divided by state courts
pursuant to community property laws
would affect objectives of Congress only
minimally, compared to potentially destrue-
tive effect upon settled jurisprudence of
state, and holding does not rest upon tradi-
tional concepts of preemption, but rather,
upon preemption calling for the giving way
of state’s interests and therefore, holding
would not be applied retroactively to relieve
husband of his requirement under dissolu-
tion decree to pay his former wife portion
of his gross monthly military retirement
pay; expressly disapproving Ex Parte
Buckhanan, 626 S.W.2d 65.

Michael N. Nye, San Antonio, for appel-
lant.

Gary A. Beahm, San Antonio, for appellee.

Before the court en bane.

OPINION
CANTU, Justice.

Relator was confined pursuant to a com-
mitment order issued by the 285th Judicial
District Court of Bexar County after sus-
taining a Motion for Contempt upon a find-
ing that relator had violated a previous
order of the court entered on October 30,
1979, in Cause No. 78-C1-13387, styled Eliz-
abeth M. Hovermale v. Chester B. Hover-
male, requiring relator to pay to his former
wife a portion of his gross monthly military
retirement pay, based on a formula set out
in the decree of divorce. Relator has filed
this original habeas corpus proceeding and
this court, acting en bane, ordered his re-
lease upon the posting of bail.

Due to a conflict in positions taken by
different panels of this Court in Ex parte
Buckhanan, 626 S.W.2d 65 (Tex.App.—San
Antonio 1981, no writ) and Ex parte Rodri-
guez, 636 S.W.Zd_ 344 (Tex.App.1981), we
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now act en banc. After exhaustive consid-
eration of relator’s application, we decline
his request for relief, and we remand him
to the custody of the Sheriff of Bexar
County.

Relator and his spouse were divorced on
October 30, 1979, and an order partitioning
property, including U.S. Postal Service
retirement and U.S. Navy military retire-
ment, was entered awarding both parties a
portion of each retirement fund based upon
a formula incorporated in the decree. In
each case relator was constituted a trustee
for the benefit of his ex-spouse in all sums
received by him for her benefit. Only the
military retirement benefits were alleged to
be the subject matter of the contempt mo-
tion and, accordingly, the U.S. Postal Ser-
vice retirement benefits are not involved in
this case.

On January 6, 1982, the trial court found
that relator had violated the order of Octo-
ber 30, 1979, by failing to pay any portion
of his military retirement benefits to his
ex-spouse for the months of July through
December of 1981, in the total amount of
$1,40047. As in Ex parte Buckhanan, su-
pra, and Ex parte Rodriguez, supra, relator
contends that the portion of his divoree
decree ordering a division of the military
retirement benefits is void because of the
United States Supreme Court’s holding in
MeCarty v. McCarty,! and subsequent case
law. Reliance is principally placed upon
Trahan v. Trahan, 626 S.W.2d 485 (Tex.
1981), Ex parte Johnson, 591 S.W.2d 453
(Tex.1979) and Ex parte Buckhanan, supra.

Numerous courts have attempted to re-
solve the question of retroactive application
following the McCarty decision? Some

1. 453 U.S. 210, 101 S.Ct. 2728, 69 L.Ed.2d 589
(1981).

2. Wilson v. Wilson, 667 F.2d 497 (5th cir.
1982); Erspan v. Badgett, 647 F.2d 550 (5th
Cir. 1981), reh. en banc denied with opinion,
659 F.2d 26; Trahan v. Trahan, 626 S.W.2d 485
(Tex.1981); Ex parte Welch, 633 S.W.2d 691
(Tex.App.—Eastland 1982); Ex parte Gaudion,
628 S.W.2d 500 (Tex.App.—Austin, 1982); Ex
parte Rodriguez, 636 S.W.2d 844 (Tex.App.
1981); Ex parte Buckhanan, 626 S.W.2d 65
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have attempted to find consolation in the
doctrine of res judicata while others prefer
to repose behind a theory of “vanishing”
jurisdiction. Most courts recognize that the
problem arises from references in the
MecCarty decision to the preemption doc-
trine. We believe that the solution lies in
the definition ascribed to the term “pre-
emption” and demarcating situations where
“preemption” applies.

PREEMPTION AND THE SUPREMACY
CLAUSE

There is much confusion surrounding the
term “preemption.” Even some opinions of
the U.S. Supreme Court contribute to this
confusion by using the term to include all
situations dealing with the Supremacy
Clause. However, a survey of cases by the
U.S. Supreme Court dealing with preemp-
tion and the Supremacy Clause? indicates
distinet differences in application, reasoning
and, presumably, results in subsequent
cases.

The term “preemption” has traditionally
been reserved to connote those instances in
which Congress has expressly issued a per-
emptory prohibition of the states’ exercise
of jurisdiction over certain subject matter,
as in bankruptey, where its power is plena-
ry. See Kalb v. Feuerstein, 308 U.S. 433, 60
S.Ct. 343, 84 L.Ed. 370 (1940). Consequent-
ly, when a federal statute has vested exclu-
sive jurisdiction of a particular type of case
in the federal courts, the finding by a state
court that it has jurisdiction over such a
case will not preclude a collateral attack
upon the judgment rendered in the state
court. This is so because in speaking out,
Congress has expressly stated that state

(Tex.App.—San Antonio 1981); Ex parte Acree,
623 S.W.2d 810 (Tex.App.—El Paso, 1981); Fel-
lers v. Fellers, 125 Cal.App.3d 254, 178 Cal.Rptr.
35 (1981); Sheldon v. Sheldon, 124 Cal.App.3d
371, 177 Cal.Rptr. 380 (1981); Mahone v. Ma-
hone, 123 Cal.App.3d 17, 176 Cal.Rptr. 274
(1981); Erbe v. Eady, 406 So.2d 936 (Ala.Civ.
App.1981); Braden v. Reno, (Idaho Dist.Ct. 4th
Dist., Nov. 3, 1981) 8 Fam.L.R. (BNA) 2041.

3. U.S.Const. art. VI, cl. 2.
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courts are not to venture into a prohibited
area, and in doing so, they run the risk of
having their rulings declared nullities.

[1} The term “preemption” has likewise
been used in connection with instances in
which Congress enters into an area of law
not expressly reserved unto it and which is,
perhaps, already occupied by state legisla-
tion as interpreted by long-standing state
jurisprudence. It is not unusual for the
U.S. Supreme Court to characterize this
problem as falling under the mantle of the
Supremacy Clause and often express the
opinion that Congress has preempted the
field. While the use of the term preemp-
tion in this context may be technically cor-
rect, the Court has often elected to refer to
Congress’ actions as “overriding” and “su-
perseding” action by a State, and state reg-
ulation in the area is said to “give way” and
“become inoperative.” Thus preemption oc-
curs through judicial interpretation and ap-
plication of the Supremacy Clause.*

{2] In the final analysis, it seems clear
that the term “preemption” does not always
imply a prohibition and, therefore, a with-
holding of jurisdiction or authority to act.

A third type of preemption has been rec-
ognized, and perhaps it is in this area that
the greatest difficulties have arisen. Our
attention must focus upon this type of pre-
emption because it is from this area that
McCarty derives its vitality.

[3] In 1962 the U.S. Supreme Court, in
the case of Free v. Bland, 369 U.S. 663, 82
S.Ct. 1089, 8 L.Ed.2d 180, was called upon to
decide whether treasury regulations pre-
empted inconsistent Texas community prop-
erty law by virtue of the Supremacy Clause
of the U.S. Constitution. The Court held
that the survivorship provision of the regu-
lations conflicted with state law. In doing
so the Court recognized two types of pre-
emption. The first arises where the federal
statute’s language expressly or implicitly
reflects the command of Congress. 369

4. “What is within exclusive federal authority
may first have to be determined by this court to
be so.” Amalgamated Clothing Workers of
America v. Richman Brothers, 348 U.S. 511,
516, 75 S.Ct. 452, 455, 99 L.Ed. 600, 608 (1954);

U.S,, at 670, 82 S.Ct., at 1094, 8 L.Ed.2d, at
185. The second arises where state law and
federal laws are so inconsistent that the
state law must give way because it stands
as an obstacle to the accomplishment and
execution of the full purposes and objec-
tives of Congress. 369 U.S., at 666, 82
S.Ct., at 1092, 8 L.Ed.2d, at 183.

At the next term, the Court in Florida
Lime and Avocado Growers, Inc. v. Paul,
373 U.S. 132, 83 S.Ct. 1210, 10 L. Ed.2d 248
{1963), with all nine justices adopting the
Hines v. Davidowitz test spoke in similar
terms. See also Yiatchos v. Yiatchos, 376
U.S. 306, 84 S.Ct. 742, 11 L.Ed.2d 724 (1964).
More recently in DeCanas v. Bica, 424 U.S.
351, 96 S.Ct. 933, 47 L.Ed.2d 43 (1976), the
Court considered whether a state statute
was unconstitutional because it stood as an
obstacle to the accomplishment and execu-
tion of the full purposes and objectives of
Congress in enacting the federal statute.
424 U.S,, at 363, 96 S.Ct., at 940, 47 L.Ed.2d,
at 53.

Again, in Jones'v. Rath Packing Co., 430
U.S. 519, 97 S.Ct. 1305, 51 L.Ed.2d 604
(1977), the Court considered whether Con-
gress, pursuant to its nowers granted by the
U.S. Constitution, has prohibited the states
from further operation in a field tradition-
ally occupied by the states. Although the
term “preempted” was again used by the
Court, it is clear that the meaning ascribed
to the term is one of “superseding” when
the Court held

But when Congress has “unmistakably

. ordained,” [citation omitted] that its
enactments alone are to regulate a part
of commerce, state laws regulating that
aspect of commerce must fall .... Con-
gressional enactments that do not exclude
all state legislation in the same field
nevertheless override state laws with
which they conflict. ({citations omitted)

{emphasis added).

430 U.S., at 525-526, 97 S.Ct., at 1309-1310,
51 L.Ed.2d, at 614.

See also Maurer v. Hamilton, 309 U.S. 598, 60
S.Ct. 726, 84 L.Ed. 969 (1940).

5. 312 U.S. 52, 61 S.Ct. 399, 85 L.Ed. 581 (1941).
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In Jones, the Court recognized that even
though federal law may not preempt state
law in the traditional sense, state law may,
nevertheless, have to yield because it stands
as an obstacle to the accomplishment and
execution of the full purposes of Congress.
430 U.8,, at 540, 97 S.Ct., at 1317, 51
L.Ed.2d, at 623. See also New York Tel
Co. v. New York Labor Dept., 440 U.S. 519,
99 S.Ct. 1328, 59 L.Ed.2d 553 (1979). As in
Free v. Bland, supra, the Court stated, “Our
task is to determine whether, under the
circumstances of this particular case, [the
State’s] law stands as an obstacle to the
accomplishment and execution of the full
purposes and objectives of Congress.” (ci-
tations omitted) 430 U.S., at 526, 97 S.Ct,,
at 1310, 51 L.Ed.2d, at 614.

The determination to be made in these
cases is whether preemption occurs by vir-
tue of decisional law and statutory con-
struction as opposed to preemption by pro-
hibition of Congress. Jones v. Rath Pack-
ing Co., supra, thus stands for the proposi-
tion that state interests may have to “give
way” to federal interests even though pre-
emption & in the usual sense has not taken
place. Perhaps it is unfortunate that the
Court continues to cling to the notion of
preemption in its opinions instead of simply
referring to an “overriding,” “giving way”
or “superseding” of state interests by feder-
al law by virtue of the Supremacy Clause.”

We now turn our attention to Hisquierdo
v. Hisquierdo, 439 U.S. 572, 99 S.Ct. 802, 59
L.Ed.2d 1 (1979) and McCarty v. McCarty,
supra. In Hisquierdo the Court held that
Railroad Retirement Act benefits accrued
during marriage are not community proper-
ty subject to division upon divorce. In so
doing, the Court stated the test to be ap-
plied as “whether the right as asserted con-
flicts with the express terms of federal law
and whether its consequences sufficiently
injure the objectives of the federal program

6. The court has recognized that the term pre-
emption is capable of confusing application.
New York State Dept. of Social Services v.
Dublino, 413 U.S. 405, 93 S.Ct. 2507, 37 L.Ed.2d
688 (1973) (note 9).

7. Note in Hines v. Davidowitz, supra, that the
court recognizes the problem created by its use
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to require nonrecognition.” (emphasis add-
ed) 439 U.S., at 583, 99 S.Ct., at 809, 59
L.Ed.2d, at 12. In holding as it did, the
Court noted that the language in the
Retirement Act positively required, by di-
rect enactment, that state law be preempt-
ed and that the type of injury the Suprema-
ey Clause seeks to prevent was threatened
by community property interests in conflict
with the Aect. Thus, in Hisquierdo, there
were both types of preemption. So here
preemption occurred by virtue of both types
alluded to in Free v. Bland, supra. See also
Wissner v. Wissner, 338 U.S. 655, 70 S.Ct.
398, 94 L.Ed. 424 (1950).

In MeCarty v. McCarty, supra, the Court,
in holding that military retirement benefits
may not be divided by state courts pursuant
to community property laws, premised its
holding upon the same considerations dis-
cussed in Hisquierdo. Unlike Hisquierdo,
however, the Court in McCarty concluded
that a mere conflict between federal and
state interests did not invoke preemption
under the Supremacy Clause, particularly
where the conflict is only one of words.
Reliance was then had upon the second type
of preemption recognized in Free v. Bland,
supra, to determine that continued recogni-
tion of the assailed state interest threat-
ened grave harm to clear and substantial
federal interests, 4563 U.S. 231, 101 S.Ct., at
2741, 69 L.Ed.2d, at 606, potentially frus-
trated Congressional objectives, 453 U.S.
231, 101 S.Ct., at 2741, 69 L.Ed.2d, at 606,
and interfered with a legitimate exercise of
the power of the Federal Government. 453
U.S. 233, 101 S.Ct.,, at 2742, 69 L.Ed.2d, at
607. The same approach had been taken in
the earlier case of Farmers Ed. & Coop
Union of America v. W Day, Inc., 360 U.S.
525, 79 S.Ct. 1302, 3 L.Ed.2d 1407 (1959).

Thus we may note that the decision in
MecCarty does not rest upon traditional con-

of variant expressions when the real concern is
simply the test of “‘obstacle to the accomplish-
ment and execution of the full purposes and
ohjectives of Congress.” See also Perez v.
Campbell, 402 U.S. 637, 649, 91 S.Ct. 1704,
1711, 29 L.Ed.2d 233, 242 (1971).
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cepts of preemption but rather upon that
species of preemption calling for the “giv-
ing way,” “overriding,” “yielding to,” and
“superseding of” state interests because
they stand as an obstacle to the accomplish-
ment and execution of the full purposes and
objectives of Congress. Hisquierdo v. His-
quierdo, supra, Jones v. Rath Packing Co.,
supra; DeCanas v. Bica, supra; Florida
Lime and Avocado Growers, Inc. v. Paul,
supra; Free v. Bland, supra. Since state
action in the face of clear prohibitory lan-
guage is void,? only those judicial acts exer-
cised by state courts when the courts pos-
sessed jurisdiction, in the absence of Con-
gressional or constitutional prohibition, and
those judicial acts taken by state courts
prior to Congressional overriding by judicial
interpretation need concern themselves
with the question of prospective or retroac-
tive application.

The majority in Ex parte Buckhanan, su-
pra, while recognizing that a final judg-
ment, that is only erroneous and not beyond
the power of the court to enter, cannot be
collaterally attacked, citing Humble Oil &
Refining Co. v. Fisher, 152 Tex. 29, 253
S.W.2d 656 (1952) and Clayton v. Hurt, 88
Tex. 6§95, 32 S.W. 876 (1895), nevertheless
concludes that preemption under McCarty
and Hisquierdo renders a judgment, other-
wise final, void ab initio. The defect in the
majority opinion in Buckhanan lies in its
failure to recognize the different types of
preemption under consideration in the vari-
ous cases relied upon and, in lumping them
together without distinction. By doing so,
the opinion places all cases on an identical

8. See Kalb v. Feuerstein, supra. There is au-
thority, however, supporting the view that it is
the law of the state in conflict with the U. S.
Constitution which is declared to be repugnant
and void. The decision of the lower court in-
terpreting the interaction between state law
and federal law can only be erroneous unless or
until annulled. See Gibbons v. Ogden, 22 U.S.
(9 Wheat.) 1, 6 L.Ed. 23 (1824); Sinnot v.
Davenport, 63 U.S. (22 How.) 227, 16 L.Ed. 243
(1859). Presumably this is so whether a court
decision interprets state action enacted in the
very face of constitutional prohibition. For
purposes of our decision we need not concern
ourselves with the distinction since in any
event McCarty is not of this type of preemp-
tion.

footing and creates an inappropriate mea-
suring device, thereby condemning all cases
touched by the McCarty decision to a death
and burial without benefit of autopsy.®

Ex parte Johnson, 591 S.W.2d 453 (Tex.
1979), also cited in Buckhanan, relies upon
Hisquierdo -type preemption. If Ex parte
Johnson indeed calls for retroactive applica-
tion,!0 it is so only because of the type of
preemption involved and upon which it re-
lies and which by the very language of the
statute involved declares a prohibition
against state intervention. 591 S.W.2d, at
456.

Because state law was so firmly en-
trenched before the Court sounded the
warning in McCarty that state interests
must yield to Congressional objectives,
there can be no contention that a clear
prohibition existed rendering state inter-
vention into a heretofore exclusive federal
area a nullity. In declaring that Congress,
by characterizing military retirement bene-
fits as being the sole property of the re-
tiree, preempted any state law characteriza-
tion to the contrary, the Buckhanan majori-
ty disregards the core considerations in is-
sue in McCarty! So viewing the premise
of the Buckhanan majority, it is easy to see
how they erroneously concluded that the
judgment was void ab initio. See Kalb v.
Feuerstein, supra.

[4-6) In Kalb, relied upon by the Buck-
hanan majority, the Court reaffirmed the
general rule that a judgment by a court of
competent jurisdiction bears a presumption

9. If all cases are to be placed on an identical
footing, we suggest that all judgments rendered
in violation of any type of preemption be mere-
ly erroneous. See Gibbons v. Ogden, supra,
Sinnot v. Davenport, supra; Contra Kalb v.
Feuerstein, supra.

10. Although the case does not address retroac-
tivity it does recognize the prohibitory lan-
guage of the federal statute.

11. The El Paso Court of Appeals adopted the
Buckhanan reasoning in Ex parte Acree, 623
S.W.2d 810 (Tex.App.—El Paso 1981).
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of regularity and is not thereafter subject
to collateral attack.? In doing so, the
Court also recognized that judicial acts may
be rendered nullities and vulnerable collat-
erally when a state court acts in an area
peremptorily prohibited by Congress. In
Kalb, a state court attempted to exercise
jurisdiction in an area set aside to the bank-
ruptey courts by the U.S. Constitution
through an act of Congress. Where state
courts attempt to exercise jurisdiction
where it has been expressly prohibited,
their acts are without authority of law.
This is not to say that jurisdiction once
possessed and later superseded renders all
prior acts void.

JURISDICTION, FINALITY OF JUDG-
MENTS AND RES JUDICATA

On the subject of jurisdiction, a most
respected legal writer has stated:

A court has jurisdiction of any subject-
matter, if, by the law of its organization,
it has authority to take cognizance of,
try, and determine cases of that descrip-
tion. If it assumes to act in a case over
which the law does not give it authority,
the proceeding and judgment will be alto-
gether void, and rights of property can-
not be divested by means of them.

Accordingly, where a court of law has
no jurisdiction of the subject-matter of a
controversy, a party whose rights are
sought to be affected by it is at liberty to
repudiate its proceedings and refuse to be
bound by them, notwithstanding he may
once have consented to its action, either
by voluntarily commencing the proceed-
ings as plaintiff, or as defendant by ap-
pearing and pleading to the merits, or by
any other formal or informal action.

... [T]o render the jurisdiction of a court
effectual in any case, it is necessary that
the thing in controversy, or the parties
interested, be subjected to the process of
the court.

12. See also Chicot County Drainage District v.
Baxter State Bank, infra; Stoll v. Gottlieb, 305
U.S. 165, 59 S.Ct. 134, 83 L.Ed. 104 (1938);
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When it is once made to appear that a
court has jurisdiction both of the subject
matter and of the parties, the judgment
which it pronounces must be held conclu-
sive and binding upon the parties thereto
and their privies, notwithstanding the
court may have proceeded irregularly, or
erred in its application of the law to the
case before it. It is a general rule that
irregularities in the course of judicial pro-
ceedings do not render them void.

W. Carrington, Cooley’s Constitutional Lim-
itations, Vol. II at 846, 851, 861 (8th ed.
1926) (footnotes omitted); see also White v.
Crow, 110 U.S. 183, 4 S.Ct. 71, 28 L.Ed. 113
(1884).

In Federated Department Stores v. Moi-
tie, 452 U.S. 394, 101 S.Ct. 2424, 69 L.Ed.2d
103 (1981), decided barely eleven days be-
fore McCarty, the U. S. Supreme Court,
without specifically referring to it, reaf-
firmed the holding in White v. Crow, supra,
by stating:

A final judgment on the merits of an

action precludes the parties or their priv-

ies from relitigating issues that were or
could have been raised in that action.

Nor are the res judicata consequences of

a final, unappealed judgment on the mer-

its altered by the fact that the judgment

may have been wrong or rested on a legal
principle subsequently overruled in an-

other case. [citations omitted].... [A]n

“erroneous conclusion” reached by the

court in the first suit does not deprive the

defendants in the second action “of their
right to rely upon the plea of res judica-
ta.... A judgment merely voidable be-
cause based upon an erroneous view of
the law is not open to collateral attack,
but can be corrected only by a direct
review and not by bringing another ac-
tion upon the same cause of action.” We

have observed that “the indulgence of a

contrary view would result in creating

elements of uncertainty and confusion
and in undermining the conclusive char-

Dowell v. Applegate, 152 U.S. 327, 14 S.Ct. 611,
38 L.Ed. 463 (1894).
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acter of judgments, consequences which
it was the very purpose of the doctrine of
res judicata to avert. Reed v. Allen, 286
U.S. 191, 201, 52 S.Ct. 532, 534, 76 L.Ed.
1054 (1932).

452 U.S., at 396-398, 101 S.Ct., at 2427-
2428, 69 L.Ed.2d, at 108-109. Still further
the court stated:

This court has long recognized that

“[plublic policy dictates that there be an

end of litigation; that those who have

contested an issue shall be bound by the
result of the contest, and that matters
once tried shall be considered forever set-

tled as between the parties.” Baldwin v.

Traveling Men’s Association, 283 U.S.

522, 525, 51 S.Ct. 517, 518, 75 L.Ed. 1244

(1931).

452 U.S. at 400, 101 S.Ct, at 2429, 69
L.Ed.2d, at 110-111.

The United States Court of Appeals for
the Fifth Circuit, in a per curiam opinion,
recently considered the holding in Federat-
ed Department Stores, Inc. v. Moitie, supra,
as it applied to a McCarty situation. Find-
ing nothing in McCarty suggesting that the
Supreme Court intended to invalidate or
otherwise render unenforceable prior valid
and subsisting state court judgments, the
appeals court declined to do so. See Erspan
v. Badgett, 647 F.2d 550 (5th Cir. 1981) reh.
en banc denied with opinion, 659 F.2d 26,
28.13

In Wilson v. Wilson, 667 F.2d 497 (5th
Cir. 1982), the same court once again con-
sidered the question of retroactive applica-
tion of MecCarty and, considering itself
bound by the holding in Erspan v. Badgett,
supraM applied the doctrine of res judicata
to the final judgment being assailed. We,
likewise, find nothing in the language of
MeCarty, nor in the reasons for preemption,
nor in any of the opinions of our Supreme
Court,’® which mandates a retroactive appli-

13. Our Supreme Court in Trahan v. Trahan,
626 S.W.2d 485 (Tex.1981) alluded to the Er-
span opinion without indicating approval or
disapproval but merely stated that the holding
was inapplicable to a case on direct appeal.

14. Both Erspan, supra, and Wilson, supra, rep-
resent opinions of the court anticipating Texas

cation of MecCarty or a holding of voidness
ab initio.

RETROACTIVITY

In the absence of direction by the Court
in MecCarty, we are obliged to resolve the
issue of retroactivity under appropriate
guidelines. See Linkletter v. Walker, 381
U.S. 618, 8 S.Ct. 1731, 14 L.Ed.2d 601
(1965); see also Chevron Oil Company v.
Huson, 404 U.S. 97, 92 S.Ct. 349, 30 L.Ed.2d
206 (1971); Annot., 65 L.Ed.2d 1219 (1981);
Annot., 22 L.Ed.2d 821 (1970); Annot., 14
L.Ed.2d 992 (1966); Annot., 10 A.L.R.3d
1371 (1966).

[7] Whether and to what extent an
overruling case will be applied retroactively
is a matter of judicial attitude, depending
on the circumstances of the particular over-
ruling decision involved. Linkletter v.
Walker, supra. Where a decision could pro-
duce substantial inequitable results if ap-
plied retroactively, there is ample support
in case law for avoiding the injustice or
hardship by holding application of the law
non-retroactive. Cipriano v. City of Hou-
ma, 395 U.S. 701, 89 S.Ct. 1897, 23 L.Ed.2d
647 (1969); Great Northern Railway Co. v.
Sunburst Oil & Refining Co., 287 U.S. 358,
53 S.Ct. 145, 77 L.Ed. 360 (1932). Insofar as
the general principles of retroactive or pro-
spective application of an overruling deci-
sion are concerned, no distinction is to be
drawn between civil and criminal cases.
Linkletter v. Walker, supra.

In Chicot County Drainage District v.
Baxter State Bank, 308 U.8. 371, 60 S.Ct.
317, 84 L.Ed. 329 (1940) the United States
Supreme Court, recognizing the problems of
retroactive application stated:

The actual existence of a statute, prior to

such a determination, is an operative fact

and may have consequences which cannot
law in light of McCarty v. McCarty, supra, in

the absence of a Texas state court decision
addressing the issue.

15. See for example Trahan v. Trahan, supra;
Ex parte Johnson, supra.
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justly be ignored. The past cannot al-
ways be erased by a new judicial declara-
tion. The effect of the subsequent ruling
as to invalidity may have to be considered
in various aspects,—with respect to par-
ticular relations, individual and corporate,
and particular conduct, private and offi-
cial. Questions of rights claimed to have
become vested, of status, of prior deter-
minations deemed to have finality and
acted upon accordingly, of public policy in
the light of the nature both of the statute
and of its previous application, demand
examination. These questions are among
the most difficult of those which have
engaged the attention of courts, state and
federal, and it is manifest from numerous
decisions that an all-inclusive statement
of a principle of absolute retroactive in-
validity cannot be justified.

308 U.S, at 374, 60 S.Ct., at 318-319, 84

L.Ed., at 332-333.

[8,9] Among the factors or circumstanc-
es to which the courts have adverted in
deciding whether and to what extent a judi-
cially changed rule of law should be given
retroactive operation are (1) the degree to
which the prior rule may have been justifi-
ably relied on, especially where matters of
property or contract law are involved, (2)
the degree to which the newly announced
rule can be effectuated without being ap-
plied retroactively, and (8) the likelihood
that retroactive operation of the overruling
decision may substantially burden the ad-
ministration of justice.!® In determining to
what extent, if any, an overruling decision
is to be given retroactive effect, the crucial
date is generally the date of the overruling
decision. Linkletter v. Walker, supra.

16. In Chevron Oil Company v. Huson, supra,
the court, in determining whether a decision
will be denied retroactive application:

(1) considers whether decision establishes
new principle of law;

(2) weighs merits and demerits in each case
by looking to prior history of rule in question,
its purpose and effect, and whether retro-
spective operation will further or retard its
operation;

(3) and weighs any inequity imposed by ret-
roactive application.

17. See note 2, infra, see especially dissenting
opinion, Ex parte Buckhanan, supra.
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[10] The obvious and substantial inequi-
table results that would derive from a ret-
roactive application of McCarty have been
documented by numerous courts.'” Little
would be gained by repeating them at
length again. We agree with our brethen
of the 38rd Court of Appeals and the 11th
Court of Appeals in their recent opinions,
Ex parte Gaudion, 628 S.W.2d 500 (Tex.
App.—Austin, 1982) and Ex parte Welch,
633 S.W.2d 691 (Tex.App.—Eastland, 1982)
respectively, holding that a retroactive ap-
plication would affect the objectives of Con-
gress only minimally, compared to the po-
tentially destructive effect upon the settled
jurisprudence of our State. In addition, the
principles of res judicata and finality of
judgments would become little more than
historical fact, and the relatively settled
areas of jurisdiction and family law would
be rendered incomprehensible.

We can perceive no area of law requiring
more stability and finality than family law.
Publie policy demands finality of litigation
in this area to preserve surviving family
structure. A retroactive application would
reopen old wounds and rekindle animosities
long since extinguished.’® The results
would be devastating to the litigants and to
the judiciary in terms of expense, time and
number of cases. In many instances it
would be impossible for a court to arrive at
a just and equitable redistribution of assets.

Considering the nature of preemption in-
volved in MecCarty, the law’s concern in
preventing uncertainty and confusion which
could undermine the conclusive character of

18. In Williams v. North Carolina, 325 U.S. 226,
65 S.Ct. 1092, 89 L.Ed. 1577 (1945) the court, in
looking with disfavor upon the relitigating of
issues long since settled with appropriate op-
portunity for the parties to be heard, stated:

Divorce, like marriage, is of concern not

merely to the immediate parties. It affects

personal rights of the deepest significance.

It also touches basic interests of society.
325 U.S,, at 230, 65 S.Ct., at 1095, 89 L.Ed,, at
1581-1582.
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judgments, strong policy considerations for
the preservation of stability in family law
matters, together with the substantial bur-
den on the administration of justice inher-
ent in a retroactive application of McCarty,
we decline to so apply it.

The holding in Ex parte Buckhanan, su-
pra, is expressly disapproved, and the rela-
tor is remanded to the custody of the Sher-
iff of Bexar County.

ESQUIVEL, Justice, concurring.

Although I am in complete agreement
with the majority, it is important to state
specifically why McCarty does not apply in
this case. It is evident that the trial court
had jurisdiction of the subject matter and
the parties in this case when it entered its
original judgment of divorce. Since no di-
rect attack upon the trial court’s judgment
was ever made, the decree of divorce be-
came final. I agree that McCarty has ren-
dered the decree of divorce erroneous, but I
do not reach the conclusion of the majority
in Buckhanan that McCarty rendered the
decree of divorce void ab initio. Moreover,
trial court judgments which, at the most,
are erroneous, are entitled to sanctity of
finality and must not be defeated by collat-
eral attacks such as is present in the case at
bar. Accordingly, I would expressly hold
that McCarty’s application be limited to
those judgments which are not final and
which are challenged on direct appeal.

I am compelled to present a further rea-
son for denying relator’s application for re-
lief from the order of commitment.

The decree of divorce states that:

The Court finds that Chester B. Hover-
male is a trustee for that portion of the
retirement income award from the Navy
retirement and that he shall provide pay-
ment by allotment to the wife Elizabeth
M. Hovermale of her separate share of
each monthly amount [38.37%] (including
that percentage of any increased autho-
rized by Congress); If an allotment is not
possible, and only in that event, in alter-
native, the Court finds that Chester B.
Hovermale shall hold each monthly pay-
ment in trust and he shall provide to

Elizabeth M. Hovermale the amount
above prescribed, with the first payment
due and payable 1 July, 1979, and like
payments due and payable on the first
day of each month thereafter, based on
the above formula.

Even though the facts of this case differ
with the facts of Ex parte Rodriguez, 636

- S.W.2d 844 (Tex.App.1981) with respect to

the trust being created by agreement
incident to divorce and subsequently being
incorporated by reference in the Rodriguez
divorce decree, the law which was applied in
Rodriguez should be applied here as well.

It is undisputed that a trust was created
by the trial court. Relator Hovermale was
designated trustee under the terms of the
trust and the respondent was designated
the beneficiary. The trust res in issue on
application for writ of habeas corpus was
described as consisting of 38.37% of the
total monthly military retirement retire-
ment entitlements received by the relator.

The law is well-settled that legal title to
the trust res is vested in the trustee.
McCamey v. Hollister Oil Co., 241 S.W. 639,
695 (Tex.Civ.App.—Fort Worth 1922), aff’d
on other grounds, 115 Tex. 49, 274 S.W. 562
(1925); Long v. Long, 252 S'W.2d 235, 247
(Tex.Civ.App.—Texarkana 1952, writ ref’d
n. r. e); See Tex.Rev.Civ.Stat.Ann. art.
T425b-7(F) (Vernon 1960). As a result, the
trial court has the power to hold relator
Hovermale in contempt of court for re-
fusing to obey an order directing him to pay
to respondent funds which he holds as trus-
tee and to which the respondent is legally
entitled. Ex parte Preston, 162 Tex. 379,
384, 347 S.W.2d 938, 940-41 (1961); See Ex
parte Gorena, 595 S.W.2d 841, 84647 (Tex.
1979); Ex parte Sutherland, 526 S.W.2d
536, 539 (Tex.1975); and Ex parte Ander-
son, 541 S.W.2d 286, 288 (Tex.Civ.App.—
San Antonio 1976, no writ).

Therefore, for these reasons, I would
deny relator’s writ and remand him to the
custody of the sheriff.



838 Tex.

CADENA, Chief Justice, dissenting.

The holding in Ex parte Buckhanan, 626
S.W.2d 65 (Tex.App.—San Antonio 1981, no
writ), should be followed.

The position taken by the majority in this
case rests entirely on the theory that the
decision of the Supreme Court of Texas in
Ex parte Johnson, 591 S.W.2d 453 (Tex.
1979), is not applicable to the facts of this
case and of Buckhanan.

The attempted distinetion between John-
son, on the one hand, and this case and
Buckhanan, on the other, is based on what
the majority opinion asserts is a distinction
between the holdings in Hisquierdo v. His-
quierdo, 439 U.S. 572, 99 S.Ct. 802, 59
L.Ed.2d 1 (1979), and McCarty v. McCarty,
453 U.S. 210, 101 S.Ct. 2728, 69 L.Ed.2d 589
(1981). Justice Cantu’s argument may be
summarized as follows:

1. There is much confusion surrounding
the term “preemption” because of the fail-
ure of the courts to recognize that there are
different types of preemption.

2. The effect to be given a decision hold-
ing a state regulation invalid under the
preemption doctrine depends on the type of
preemption involved.

3. In Hisquierdo, the Supreme Court re-
lied on two different types of preemption.
Primary reliance was placed on the type of
preemption which, according to the majori-
ty opinion, results when the federal statute
in question requires, “by direct enactment,
that state law be preempted and that the
type of injury which the Supremacy Clause
seeks to prevent was threatened by [the
state law] in conflict with the [federal legis-
lation].” The second type of preemption is
said to occur when it is determined “that
continued recognition of the assailed state
interest threatened grave harm to clear and
substantial federal interests.”

4. McCarty, unlike Hisquierdo, is based
solely on the second type of preemption.

All of the assumptions which are relied
on for refusing to follow Johnson are in
error.

There is no confusion surrounding the
term “preemption.” In McCulloch v. Mary-
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land, 4 Wheat 316, 436, 4 L.Ed. 579 (1819),
Chief Justice Marshall made it clear that
the “states have no power, by taxation or
otherwise, to retard, impede, burden or in
any manner control the operation of the
constitutional laws enacted by Congress to
carry into execution the powers vested in
the general government.” This conclusion,
he said, is “the unavoidable consequence of
that supremacy which the constitution itself
has declared.” Id. It is not necessary here
to determine whether McCulloch may prop-
erly be classified as a preemption case. The
doctrine of preemption rests on the Su-
premacy Clause and Marshall’s words leave
no doubt concerning the effect of such
clause on state regulations which, if given
effect, would “retard, impede, burden, or in
any manner control, the operation of the
constitutional laws enacted by Congress.”

Insofar as resolution of the problem now
before us is concerned, preemption occurs
when the state regulation obstructs “the
accomplishment and execution of the full
purposes and objectives of an Act of Con-
gress.” Hines v. Davidowitz, 312 U.S. 52,
67, 61 S.Ct. 399, 404, 85 L.Ed. 581 (1941). A
state regulation will be held to be in such
unconstitutionally  obstructive  position
when the federal legislation is found to
evidence a congressional intent to occupy
the whole field or when there is a substan-
tial conflict between the federal and state
regulations. Florida Lime & Avocado
Growers, Inc. v. Paul 373 U.S. 132, 141, 83
S.Ct. 1210, 1216, 10 L.Ed.2d 248 (1963).

It is true that the Supreme Court often
speaks in terms of federal legislation hav-
ing the effect of “overriding” or “supersed-
ing” state law, and when the Court finds
the preemption doctrine applicable it fre-
quently declares that the challenged state
regulation must “give way” and “become
inoperative.” The choice of different terms
to describe the effect of preemption, how-
ever, does not establish that there are dif-
ferent types of preemption. In all cases
where the doctrine is found to be applicable
the result is the invalidation of state law
under the Supremacy Clause because of the
incompatibility of state law with the feder-
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al regulatory scheme. If state law is invali-
. dated, it is certainly overriden and super-
seded and must give way and become inop-
erative.

The majority’s statement, “In the final
analysis, it seems clear that the term ‘pre-
emption’ does not always imply a prohibi-
tion and, therefore, a withholding of juris-
diction to act”, is nothing more than a con-
tradiction in terms. The conclusion that
congressional action has preempted an area
always carries with it the consequential pre-
vention of future state regulation in that
area or the suspension of existing state
regulation in such area.

After determining that there are differ-
ent types of preemption, some of which
apparently do not preempt, the majority
opinion proceeds to distinguish Hisquierdo
and McCarty on the basis of the type of
preemption involved in each case. This dis-
tinction is crucial to the ultimate conclusion
that Ex parte Johnson is not controlling
here. Of course, if the conclusion that
there are several types of preemption is
incorrect, the attempted distinetion must
fail. Even if it be assumed that there are
different types of preemption, the distinc-
tion must fail.

Justice Cantu correctly asserts that His-
quierdo describes the determinative test to
be “whether the right as asserted conflicts
with the express terms of federal law and
whether its consequences sufficiently injure
the objectives of the federal program to
require non-recognition.” 439 U.S. at 583,
99 S.Ct. at 809. This is precisely the test
applied in McCarty. The MecCarty opinion,
after quoting the very language relied on
by Justice Cantu, states, “It is to this two-
fold inquiry that we now turn.” 453 U.S.
at 220, 101 S.Ct. at 2785.

Although McCarty expressly adopts and
applies the same test applied in Hisquierdo,
the majority opinion insists that the two
cases are distinguishable because McCarty,
unlike Hisquierdo, concluded that “a mere
conflict” between federal and state law is
insufficient to invoke preemption, particu-
larly “where the conflict is only one of
words.” According to Justice Cantu, be-

cause of the MecCarty conclusion that mere
conflict in words is insufficient, “reliance
was then had upon the second type of pre-
emption ... to determine that continued
recognition of the assailed state interest
threatened grave harm to clear and sub-
stantial federal interests.”” The McCarty
opinion does, indeed, state that a “mere
conflict in words is not sufficient.” 453
U.S. at 232, 101 S.Ct. at 2741. In Hisquier-
do the Court said, “a mere conflict in words
is not sufficient.” 439 U.S. at 581, 99 S.Ct.
at 808. The recognition that mere conflict
is insufficient, then makes McCarty like,
rather than unlike, Hisquierdo. The
McCarty language was lifted word for word
from, and expressly attributed to, Hisquier-
do. McCarty, 4563 U.S. at 232, 101 S.Ct. at
2741.

It is also true that McCarty, after follow-
ing the Hisquierdo conclusion that mere
conflict is insufficient, required a finding
that continued recognition of the state in-
terest threatened grave harm to clear and
substantial federal interests. In requiring
such a finding, McCarty again, was merely
following Hisquierdo. The Hisquierdo opin-
ion, after noting that mere conflict is not
sufficient, described the additional require-
ment as follows: “State family and proper-
ty law must do ‘major damage’ to ‘clear and
substantial’ federal interests before the Su-
premacy Clause will demand that state law
be overriden.” 439 U.S. at 581, 99 S.Ct. at
808. The test applied in Hisquierdo clearly
requires both “conflict” and a finding that
the consequences of the asserted state in-
terest “sufficiently injure the objectives of
the federal program ...” 439 U.S. at 583,
99 S.Ct. at 809. This language was quoted,
and relied on, in McCarty, 453 U.S. at 232,
101 S.Ct. at 2741. If both cases required
conflict and an injury to federal interests,
how can the majority opinion say that the
two cases did not rely on the same type of
preemption?

The majority opinion also speaks of a
preemption which results “from prohibition
of Congress” and a preemption which “oc-
curs by virtue of decisional law and statuto-
ry construction.” Apparently, the theory is
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that the preemption resulting from the His-
quierdo opinion did not occur by virtue of
decisional law and statutory construction,
but that the McCarty preemption did. Jus-
tice Cantu stresses that Hisquierdo noted
that the language of the Railroad Retire-
ment Act “positively required, by direct en-
actment, that the type of injury the Su-
premacy Clause seeks to prevent was
threatened by community property inter-
ests in conflict with the Act.” Apparently,
this observation is thought to compel the
conclusion that the preemption in Hisquier-
do resulted “from prohibition of Congress”
and not from “decisional law and statutory
construction.”

Presumably, the statement that the Rail-
road Retirement Act positively required
that state community property laws be pre-
empted refers to that portion of the Act
which places retirement benefits payable
under that Act beyond the reach of legal
process. 45 U.S.C. § 231m. It can hardly
be seriously contended that the language of
§ 231m “positively” requires that state
community property laws be preempted.
The statement in § 231 that benefits paid
under the Act shall not be subject to gar-
nishment is a singularly inept way of as-
serting that state community property laws
must be preempted. As Mr. Justice Stew-
art pointed out in his dissenting opinion in
Hisquierdo, § 231m does not “speak to sub-
stantive ownership interests that may or
may not exist in annuities or pension pay-
ments,” and “seems to have been designed
to protect the benefits from the reach of
creditors.” 439 U.S. at 598-99, 99 S.Ct. at
816-17. Terms such as “garnishment” and
“attachment” “govern remedies, not owner-
ship rights, and the remedies themselves
traditionally have been unavailable in an
action grounded upon the theory that the
property at issue ‘belongs’ to the claimant.”
439 U.S. at 599, 99 S.Ct. at 817.

It is clear that the “overriding” of state
law in Hisquierdo resulted from “decisional
law and statutory construction,” since the
conclusion that a provision immunizing ben-
efits from garnishment and attachment
“positively” prohibits the enforcement of
state law recognizing a joint ownership of
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the benefits can only be arrived at by re-
sorting to the process normally called statu-
tory construction. Stated differently, an
exemption from legal process cannot be
transformed into an invalidation of state
community property laws except by statu-
tory construction.

It may be argued that the Railroad
Retirement Act positively required preemp-
tion of state community property laws be-
cause the Hisquierdo opinion relied solely
on that Act and disregarded all other feder-
al legislation. This argument, however, is
simply false. For example, the Hisquierdo
opinion expressly refers to the Social Secur-
ity Act 45 U.S.C. § 501, et seq., and notes
that in adopting § 462 of that Act, Con-
gress expressed the intention that a fami-
ly’s “need for support could justify garnish-
ment [of retirement benefits], even though
it deflected other federal benefits from
their intended goals, but that community
property claims, which are not based on
need, could not do so.” 439 U.S. at 587, 99
S.Ct. at 811.

The Eastland Court of Appeals declined
to follow Ex parte Johnson in a case involv-
ing nondisability military retirement bene-
fits, using the same reasoning as that relied
on by the majority here. Ex parte Welch,
633 S.W.2d 691 (Tex.App.—Eastland, 1982)
(not yet reported). The Eastland Court ar-
gued that Congress had not positively re-
quired by direct enactment that state com-
munity property laws be preempted as to
nondisability military retirement benefits.
Both the majority opinion here and the
Welch opinion gratuitously and erroneously
assume that the positive requirement of
preemption by “direct enactment” must be
found in the very statute which establishes
the retirement system. As already pointed
out, Hisquierdo did not rely solely on the
Railroad Retirement Act; it referred to the
Social Security Act at least twice. 439 U.S.
at 576, 578, 99 S.Ct. at 805, 806. The test
applied in Hisquierdo is phrased in terms of
conflict with “federal law” and injury to
the objectives of a “federal program.”
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The federal program which was protected
against injury in MecCarty is the military
retirement program which is designed to
provide for the retired service member and
to meet the personnel management needs of
the active military forces. McCarty, 453
U.S. 232, 101 8.Ct. at 2741. Certainly, all
federal law regulating such program and
designed to achieve the program’s objec-
tives must be considered to be the “federal
law” against which the validity of the chal-
lenged state regulation must be tested.

If the Hisquierdo decision is based on the
fact that federal law placed Railroad
Retirement Act Benefits beyond the reach
of legal process, there is a ‘“federal law”
which has the same effect as to nondisabili-
ty military retirement benefits. Section
659(a) of the Social Security Act (42 U.S.C.
§ 659(a)) provides as follows:

. moneys (the entitlement to which is
based upon renumeration for employ-
ment) due from, or payable by, the Unit-
ed States ... to any individual, including
members of the armed services, shall be
subject, in like manner and to the same
extent as if the United States ... were a
private person, to legal process brought
for the enforcement, against such individ-
ual of his legal obligation to pay child
support or make alimony payments.

42 U.S.C. § 659(a).

Section 662 of the Social Security Act
makes it clear that the term “alimony” as
used in Sec. 659(a) “does not include any
payment or transfer of property ... in
compliance with any community property
settlement, equitable distribution of proper-
ty, or other division of property between
spouses or former spouses.” 42 U.S.C.
§ 662(c). Section 662(c) also makes it clear
that See. 659(a) applies to military retire-
ment benefits. 42 U.S.C. § 662(fX2). His-
quierdo recognized that the above provi-
sions of the Social Security Act “expressly
override” the anti-assignment provision of
the Railroad Retirement Act. 42 U.S.C.
§ 231m. Through the above provisions of
the Social Security Act, Congress facilitated
the enforcement of claims based on spousal
support but declined to do so “for communi-

ty property claims.” Hisquierdo, 439 U.S.
at 587, 99 S.Ct. at 811. If Sec. 231m of the
Railroad Retirement Act, which does not
mention community property law, is a posi-
tive requirement by direct enactment that
state community property law be preempt-
ed, then the provisions of the Social Securi-
ty Act which expressly prohibit the use of
legal process to enforce community proper-
ty claims, are, at the very least, as clearly a
positive requirement by direct statutory en-
actment that state community property law
be preempted.

The Social Security Act clearly and un-
mistakably provides that military retire-
ment pay shall be subject to legal process
“brought for the enforcement” of the re-
tiree’s “legal obligations to provide child
support or make alimony payments”, but
not for the purpose of enforcing compliance
“with any community property settlement,
equitable distribution of property, or other
division of property between spouses or for-
mer spouses.” 42 U.8.C. §§ 659(a), 662(c)
and 662(f)(2). There can be no doubt that
such sections of the Social Security Act are
a part of the “federal law” establishing
retirement benefits for railroad employees.
Clearly, such sections of the Social Security
Act must be considered a part of the “fed-
eral law” governing the federal military
retirement “program” which state law can-
not validly obstruct. The MecCarty refer-
ences to the Retired Serviceman's Family
Protection Plan, 10 U.S.C. §§ 1431-1446,
1976 ed., Supp. III, and the Survivor Bene-
fit Plan, 10 U.S.C. §§ 1447-1455, 1976 ed.,
Supp. III, are references to “federal law”
regulating the program which must be pro-
tected against obstruction by state law.

The Supreme Court, in Ridgway v. Ridg-
way, 4564 U.S. 46, 102 S.Ct. 49, 54-55, 70
L.Ed.2d 39 (1981), pointed out that His-
quierdo and McCarty followed the same
approach in determining that state commu-
nity property law was unacceptably ob-
structive of the program established by fed-
eral law. Since McCarty applied precisely
the same test as did Hisquierdo, the majori-
ty’s conclusion that Hisquierdo and McCar-
ty are somehow different must be rejected.
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Additionally, the suggested distinction be-
tween Railroad Retirement Act benefits
and military retirement benefits does not
exist.

Ex parte Johnson, 591 S.W.2d 453 (Tex.
1979), clearly held that when a state eourt’s
power to treat disability retirement bene-
fits as community property has been pre-
empted by federal legislation, a final state
court decision purporting to divide such
benefits eannot be given res judicata effect
and the order of division cannot be enforced
by contempt proceedings.! The argument
that the preemption found in Johnson some-
how differs from the preemption found in
MecCarty cannot be accepted. The Johnson
decision, like the McCarty decision, is based
squarely on Hisquierdo. The Texas court
relied on statutory language relative to the
rights of the veteran’s dependents and on
language similar to that found in the Social
Security Act declaring the payments im-
mune from legal process. Ex parte John-
son, 591 S.W.2d at 455.

Johnson shows that the majority’s re-
liance on the doctrine of res judicata is
misplaced. According to the majority theo-
ry, the prior divorce decree in Johnson
would be immune from collateral attack,
since the “defense” of federal preemption
could have been raised in the divorce trial.
It is generally true that an erroneous con-
clusion reached by a court and embodied in
a final judgment does not prohibit a party
in a subsequent action from relying on the
plea of res judicata. It is also true that a
judgment “merely voidable because based
upon an erroneous view of the law is not
open to collateral attack.”

What happened in Johnson? At a time
when the preemptive effect of federal law
had not been judicially declared concerning
military disability retirement benefits, a
Texas court entered a judgment disposing

1. See also In re Cobble, 592 S.W.2d 46 (Tex.
Civ.App.—Tyler 1980, writ dism'd). Cobble
closely resembles the case before us in that the
trial court acted without the power to do so.
The Tyler Court of Appeals held that a portion
of a divorce decree incorporating the agree-
ment of the parties concerning child support
was enforceable by contempt only to the extent
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of such benefits as community assets. This
judgment was not appealed and, therefore,
became a final judgment. If the judgment
were merely “erroneous”, it was beyond
attack. But, when the ex-spouse sought to
enforce the previous judgment, the highest
tribunal in Texas declared that enforcement
was impossible because the federal law had
preempted the Texas rules of marital prop-
erty rights. Johnson unequivoeally permit-
ted a collateral attack on the prior final
judgment of a Texas court. Stated bluntly,
Johnson necessarily holds that a prior di-
vorce decree rendered by a Texas court that
treats as community property, benefits,
that cannot be subjected to the state’s com-
munity property rules under federal law, is
void insofar as the decree purports to divide
the benefits or to treat them as community
property. See also Ex parte Burson, 615
S.W.2d 192 (Tex.1981).

In Kalb v. Feuerstein, 308 U.S. 433, 438
39, 60 S.Ct. 343, 345-346, 84 L.Ed. 370
(1940), the Supreme Court held that judicial
action taken with respect to the person or
property of a debtor, who is protected by
the bankruptey law, is a nullity and vulner-
able to collateral attack, despite the general
principle that a court judgment bears a
presumption of regularity and is not there-
after subject to collateral attack. Justice
Cantu brushes Kalb aside with the com-
ment that it involved some peculiar type of
preemption which results when Congress
acts in an area concerning which it has
plenary power. This purported distinction
is of no avail here because there can be
little doubt that Congress has the plenary
and exclusive power to determine the com-
pensation which will be paid to members of
the armed forces.

Here, as in Kalb, Congress, acting in an
area over which it has plenary and exclu-
sive power, has protected military retire-
ment pay benefits from the reaches of the

that the support provisions of the decree were
authorized by the statute providing for child
support. Cobble stands for the proposition
that a portion of a divorce decree which goes
beyond that which the court is authorized by
law to order cannot be enforced by contempt.
592 S.W.2d at 49.
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state judicial power. As in Kalb, a state
court, disregarding the Congressional man-
tle of protection, has attempted to subject
such property to the state rules regulating
marital property rights. Why should not
the state court’s unconstitutionally obstruc-
tive action be as vulnerable to collateral
attack as such action was held to be in
Kalb?

In Hoffman v. United States, 391 F.2d
195 (9th Cir. 1968), a state court divorce
decree ordered the husband to keep his ex-
spouse as beneficiary on his government life
insurance policy. On August 23, 1963, the
husband changed the beneficiary and, after
his death in 1964, the former wife sought to
recover the insurance money. According to
the court, the question before it was: “Does
a state court have the power to effectively
require an unwilling veteran to maintain
his former wife as beneficiary on his Na-
tional Service Life Insurance Policy?”
Hoffman, 391 F.2d at 196. In holding that
the state court lacked such power, the court
said that the state divorce decree “nullifies
the soldier’s choice and frustrates the delib-
erate purpose of Congress” and that, there-
fore, the divorce decree “cannot stand.” Id.
Hoffman refused to accord any effect to
the prior final state court divorce decree.

The last relevant pronouncement by the
Supreme Court on the question of federal
preemption of state community property
law appears to be Ridgway v. Ridgway, 454
U.S. 46, 102 SCt. 49, 70 L.Ed.2d 39
(1981), which involved an attempt by a
state court to embody in a divorce decree a
provision requiring the serviceman to keep
his children beneficiaries of his service life
insurance policy. When the serviceman
subsequently remarried, he ignored the
state court’s order and changed the benefi-
ciary. After his death, the first wife
sought to recover the proceeds of the policy
for the benefit of the children. This effort
failed.

Pointing out that applicable federal law
gave the serviceman the absolute right to
designate beneficiaries, the Supreme Court
said:

The relative importance to the State of

its own law is not material when there is

a conflict with a valid federal law, for the
framers of our constitution provided that
the federal law must prevail. ... And,
specifically, a state divorce decree, like
other law governing the economic aspects
of domestic relations, must give way to
clearly conflicting enactments [citing
McCarty and Hisquierdo }.

Ridgway, 454 U.S. at 55, 102 S.Ct. at 54.
Whatever construction one desires to place
on Ridgway, it is clear that the Supreme
Court in that case refused to give anything
resembling res judicata effect to the previ-
ous final state court divorce decree.

What we have in this case is simply an
instance in which the state court lacked
power to divest the serviceman of his inter-
est in the retirement benefits because of
federal legislation. As Chief Justice Mar-
shall said in McCulloch v. Maryland, supra,
we simply are faced with a situation in
which the “States have no power ... to
retard, impede, burden or in any manner
control, the operation of the constitutional
laws enacted by Congress ...” Absent
such power, the attempt by Texas courts to
impede the operation of the federal laws
governing the retirement program must be
considered a nullity and subject to collateral
attack.

Justice Esquivel’s reliance upon Texas
trust law, as was done in Ex parte Rodri-
guez, 636 SW.2d 844 (Tex.App.1981), is
wholly insupportable. If the trial court has
jurisdiction over military retirement pay, it
is not essential to make the retiree a trustee
in order to enforce the court’s division of
community property. If retired pay is not
community property and the trial court has
no jurisdiction to divide it, the trial court
may not gain jurisdiction over the retired
pay by the simple expedient of calling it a
trust res. The trust theory is a strained
effort to divest the retired person of a
beneficial interest in his retired pay, con-
trary to the intent of Congress. This *“back
door” approach to the problem was categori-
cally rejected in Ridgway, and we reject it
here.

There remains only what might be called
the “policy” argument advanced by Justice
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Klingeman in his dissenting opinion in
Buckhanan. This argument seems to rest
on the assumption that if the Texas courts
had realized that retirement benefits could
not be treated as community property, past
divorce decrees would have ordered a dif-
ferent division of the admitted community
assets. That is, the need to award the
entire retirement benefits to the service-
man would have been “offset” by awarding
additional community property to the other
spouse. See FEx parte Buckhanan, 626
S.W.2d at 69.

This approach has one serious flaw. It
overlooks entirely the language in Hisquier-
do which recognizes that “an offsetting
award ... would upset the statutory bal-
ance and impair petitioner’s economic secur-
ity just as surely as would a regular deduc-
tion from the benefit check,” and that the
harm resulting from such an offsetting
award “might well be greater.” 439 U.S. at
588-89, 99 S.Ct. at 811-812,

We cannot, in good conscience, accept the
argument that because former spouses have
in the past been the recipients of awards
that state courts had no power to make,
such impermissible awards must be allowed
to continue. No matter how appealing the
“policy” argument may be, it nonetheless
would have us disregard express holdings of
the United States Supreme Court and the
Supreme Court of Texas. We simply are
not at liberty to do so.

W
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Ex parte Simon Y. RODRIGUEZ,
Relator.

No. 04-81-00333-CV.

Court of Appeals of Texas,
San Antonio.

Dec. 10, 1981.
Rehearing Denied June 30, 1982.

Husband, who refused to comply with
agreement incorporated in his divorce de-
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cree and thereby refused to deliver to ex-
wife 34.6% of military retirement entitle-
ments he received, was found in contempt
and confined to jail for 30 days and until he
purged himself of contempt by payment of
sum owed. Husband then brought original
habeas corpus proceeding seeking relief
from order of commitment. The Court of
Appeals, Esquivel, J., held that: (1) hus-
band was afforded due notice and hearing
prior to his commitment; (2) order violated
by husband was not too vague to provide
basis for contempt; (3) trial court had pow-
er to hold husband in contempt of court for
refusing to obey order directing him to pay
to wife funds which he held as trustee and
to which wife was legally entitled; and (4)
Supreme Court holding that military retire-
ment benefits are not to be divided by state
courts pursuant to community property
laws would not be given retroactive applica-
bility to render final judgment in husband
and wife's divorce action invalid or other-
wise unenforceable.

Writ denied.

Cadena, C. J., dissented and filed opin-
ion.

1. Husband and Wife ¢=281

Where husband was imprisoned by vir-
tue of commitment order issued pursuant to
final contempt order, final contempt order
recited that hearing was held and that all
parties appeared in person and by attorney,
that hearing was for purpose of permitting
husband to show cause why suspended orig-
inal commitment order extending his com-
mitment should not be revoked, husband
was afforded due notice and hearing prior
to his commitment.

2. Husband and Wife =281

Where trust between husband and wife
was agreed to by them prior to being recog-
nized by court judgment, husband had no
trouble understanding language of trust,
had no difficulty in complying with terms
and conditions of agreement and fully com-
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1991, writ denied). An award of future medi-
cal expenses is generally within the discre-
tion of the fact finder. Harvey v. Culpepper,
801 S.w2d 596, 599 (Tex.App.—Corpus
Christi 1990, no writ). However, such an
award may not be based on mere speculation
absent evidence to show future medical ex-
penses to a reasonable medical probability.
Harvey, 801 SW.2d at 599.

We find no evidence in the record showing
a reasonable medical probability that Mar-
tinez will require any future medical treat-
ment for her injury. We sustain Sharm’s
twenty-eighth and twenty-ninth points of er-
ror.

Sharm’s remaining points of error are not
dispositive and we do not address them. See
TexR.App.P. 90(a).

[30]1 We DENY appellant’s motion for re-
hearing. We GRANT the first point of ap-
pellee’s motion for rehearing and DENY the
remaining points. We AFFIRM the trial
court’s default judgment holding Sharm lia-
ble for Martinez’s injuries. We AFFIRM
the trial court’s judgment awarding $400,000
to Martinez for pain and suffering and physi-
cal impairment. We REVERSE the remain-
der of the trial court’s judgment for actual
and exemplary damages and REMAND the
case to the trial court for a new trial on the
remaining damages claims.’

W
© £ KEY NUMBER SYSTEM
T

9. Having sustained a number of points challeng-
ing the legal sufficiency of the evidence to sup-
port various claims for actual damages, we
would normally reverse and render judgment for
Sharm as to those claims. However, when an
appellate court sustains a no evidence point after
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Donald J. JONES, Appellant,
v.
Gail M. JONES, Appellee.
No. 04-94-00310-CV.

Court of Appeals of Texas,
San Antonio.

March 22, 1995.
‘ Rehearing Denied May 15, 1995,

Former wife moved, upon former hus-
band’s retirement from military, to enforce
divorce decree that entitled her to portion of
retirement pay that a person with husband’s
rank and service period would receive. Hus-
band responded that Uniformed Services
Former Spouses’ Protection Act (USFSPA)
prohibited disability benefits which he ac-
cepted in lieu of retirement benefits from
being subject to division, and wife responded
that res judicata barred husband’s collateral
attack on trial court’s division of husband’s
benefits. The 224th District Court, Bexar
County, R.L. Eschenburg, J., granted wife’s
motion. Husband appealed. The Court of
Appeals, Chapa, C.J., held that husband’s
collateral attack on final unappealed divorce
decree was barred by res judicata.

Affirmed.

1. Divorce &=255

Res judicata barred former husband’s
collateral attack on final unappealed divorce
decree, in case in which decree entitled for-
mer wife to portion of retirement pay that
person with husband’s rank and service peri-
od would receive, and husband responded
that Uniformed Services Former Spouses’
Protection Act (USFSPA) prohibited disabili-
ty benefits which he accepted in lieu of re-
tirement benefits from being subject to divi-
sion. 10 U.S.C.A. § 1408 et seq.

an uncontested hearing on unliquidated damages
following a no-answer default judgment, the ap-
propriate disposition is to remand for new trial
on the issue of unliquidated damages. Holt Ath-
erton Indus., 835 S.W.2d at 86.
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2. Appeal and Error &846(5), 852

In absence of findings of fact and conclu-
sions of law, trial court’s judgment will be
upheld on any legal theory that finds support
in the evidence or the law.

3. Judgment €=486(1), 501

As general rule, the only judgments sub-
ject to collateral attack are those which are
void and not merely voidable.

Jeffrey L. Pfeifer, San Antonio, for appel-
lant.

Richard J. Karam, Bill Jolly, Karam, Nar-
anjo, Kruger, Mery & Pina, San Antonio, for
appellee.

Before CHAPA, C.J., and STONE and
GREEN, JJ.

CHAPA, Chief Justice.

Appellant Donald J. Jones appeals from
the trial court’s judgment enforcing a divorce
decree in favor of appellee, Gail M. Jones.
The issue before this court is whether res
judicata bars a collateral attack on the trial
court’s division of appellant’s retirement ben-
efits in the initial divorce decree. We hold
that under Texas law res judicata bars collat-
eral attack and affirm the judgment.

Appellant and Appellee were married in
1978 and divorced in May 1988, As a result
of an agreement of the parties, the court
entered the consent decree with the addition-
al stipulation that the decree was a contract
between the parties. Because appellant had
not yet retired from the service, the court
disposed of the military retirement by pro-
viding that the appellee have judgment
against appellant in the following manner:

... if, as, and when retirement is received

by DONALD J. JONES, a monthly

amount equal to twenty-five percent (25%)

of that monthly amount that a retired Ma-

jor with 20 years service will receive on the
dste DONALD J. JONES begins to re-
ceive his retirement, with the same per-
centage of any and all costs of living relat-
ed increases to which DONALD J. JONES
shall become entitled for the period begin-

1. 10 U.S.C.A. § 1408 (1986 & 1989 Supp.)

ning on the date of retirement aad ending
on the death of DONALD J. JONES.

Appellant retired from the U.S. Army on
October 31, 1991. At the time of ais retire-
ment, appellant was assigned a 40% disability
rating, which he accepted in lieu of an equiv-
alent amount of his retirement. The result
was that his retirement pay was reduced by
an amount of $463.00 per month, which he
now contends is not subject to division as a
community asset under the prohibitions of
the Uniformed Services Former Spouses’
Protection Act (USFSPA), enacted on Sep-
tember 8, 19821 However, the 1988 consent
divorce decree became final and was not
appealed by either party. Appellaat’s attack
on the divorce decree in response to appel-
lee’s motion to enforce the divorce decree
was therefore a collateral attack on a final
and unappealed judgment, thereby raising
the issue of res judicata.

[11 In Mansell v. Mansell, 490 U.S. 581,
109 S.Ct. 2023, 104 L.Ed.2d 675 (1989), the
United States Supreme Court held that the
USFSPA barred state courts from treating,
as property divisible upon divoree, military
retirement pay that has been waived to re-
ceive Veterans Administration disability ben-
efits. Id. at 594-95, 109 S.Ct. at 2031, 104
L.Ed.2d at 689. The court also explicitly left
the question of retroactive applieation of the
USFSPA for state courts to deterrnine under
existing state law. Id. at 586 n. 5, 109 S.Ct.
at 2027 n. 5, 104 L.Ed.2d at 684 n. 5. The
court gave retroactive application ‘n Mansell
based on a determination by the California
Court of Appeals that it was appropriate,
under California law, to reopen the final set-
tlement order. Id. The issue here, however,
is whether Texas law permits a similar result
or whether res judicata bars a collateral at-
tack on a final divorce decree.

[2,3] In the absence of findings of fact
and conclusions of law, a trial court’s judg-
ment will be upheld on any legal ~heory that
finds support in the evidence cf the law.
Young v. Kirsch, 814 SW.2d 77, 81-82 (Tex.
App.—San Antonio 1991, no writ). “A collat-
eral attack on a judgment is an attempt to
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avoid its binding force in a proceeding not
instituted for the purpose of correcting, mod-
ifying, or vacating it, but in order to obtain
some specific relief against which the judg-
ment stands as a bar” Hogan v City of
Tyler, 602 S.W.2d 555, 558 (Tex.Civ.App.—
Tyler 1980, writ refd n.r.e.). As a general
rule, the only judgments subject to collateral
attack are those which are void and not
merely voidable. Jefferson Sav. & Loan
Assm v. Adams, 802 SW.2d 811, 814 (Tex.
App—San Antonio 1990, writ denied).

In Berry v. Berry, 786 SW.2d 672 (Tex.
1990), an issue similar to the one before us
was presented to the Texas Supreme Court.
The parties in Berry divorced in 1980, and
the court entered an order granting the wife
twenty-five percent of the gross amount of
her husband’s Air Foree disability retirement
pay, which the husband had elected to re-
ceive in lieu of military retirement benefits.
On June 8, 1987, as a result of a contempt
action filed by the wife to enforce the decree,
the trial court mandated payment pursuant
to an agreed order. On September 1, 1987,
the husband waived a portion of the Air
Force disability pay in exchange for similar
benefits from the Veterans Administration,
thus reducing the amount he received from
the Air Force. The wife filed a motion to
enforce the prior order when the husband
reduced the amount he was paying her by
the same percentage he was then receiving
from the Veterans Administration.

The Texas Supreme Court recognized (1)
that the court in Mansell had permitted ret-
roactive application of the USFSPA only be-
cause the California Court of Appeals had
determined it appropriate, under California
law, to reopen the final settlement judgment;
(2) that the court in Mansell explicitly left
the question of retroactive application of the
USFSPA to state courts; and (3) that unlike
California law, under Texas law any attempt
to collaterally attack a final divorce decree
under these circumstances is barred by res
judicata. Id. at 673. The court stated:

This court has held, that, as with other
final, unappealed judgments which are reg-
ular upon their face, divorce judgments are
not vulnerable to collateral attack. Har-
din v. Hardin, 597 S.W.2d 347, 350 (Tex.
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1980). Although a final judgment may be
erroneous or voidable, it is not void and
thus subject to collateral attack if the court
had jurisdiction of the parties and the sub-
_ject matter. Humble Oil & Refining Co.
v. Fisher, 152 Tex. 29, 253 S.W.2d 656, 661
(1952). Because the final judgment is
voidable as opposed to void, the rule of res
judicata would apply. Segrest v. Segrest,
649 S.W.2d 610, 613 (Tex.1983).

Berry, 786 S.W.2d at 673 (citations omitted).

Similarly, here we have no findings of fact
or conclusions of law and a final unappealed
divorce decree which the appellant attempted
to collaterally attack in response to the mo-
tion to enforce the decree. Under Texas law,
res judicata bars this collateral attack, and
the trial court’s judgment should be upheld
under this legal theory. Berry, 786 S.W.2d
at 673; see Young, 814 SW.2d at 81-82.

Appellant insists that our decision in Galle-
gos v. Gallegos, 788 S.W.2d 158 (Tex.App.—
San Antonio 1990, no writ), is controlling. In
Gallegos this court held, under 10 U.8.C.
§ 1408 and Mansell, that the trial court com-
mitted reversible error in dividing appellant’s
military retirement benefits, which included
retirement pay waived in order to receive
veterans’ disability payments. Id. at 161.
However, Gallegos is clearly distinguishable.
Gallegos was a direct appeal from a divorce
decree which was timely brought to contest
that part of the trial court’s award that in-
cluded disability retirement pay. The in-
stant case is an appeal of an enforcement
order of a final divorce decree and thus a
collateral attack on a final unappealed di-
vorce decree.

Reading the record as a whole, we find no
error in the trial court’s enforcement of the
original final and unappealed divorce decree,
as alleged by the appellant.

The judgment is affirmed.

W
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Harvey S. MISER, Appellant,
VY. .
Virgle Juh-Ree MISER, Appetlee.
No. 17717,

Court of Civil Appeals of Texas,
Dallas,

Dee. 17, 1971,

Rehearing Denied Jan. 14, 1972,

Divorce proceeding. The Domestic
Relations Court, No, 3, Dallas County, Dan
Gibbs, J., awarded wife interest in retire-
ment payments which husband might sub-
sequently receive upon retirement from
service in the Air Force and the husband
appealed. The Court of Civil Appeals,
Claude Williams, C. J., held that potential
military retirement benefits to which hus-
band, who had served 1814 years with Air
Force and who had reenlisted for period
which would extend his service beyond 20
years, would be entitled after 20 years of
service was a property right subject to di-
vision as community property upon divorce
and award to wife of fractional interest in
retirement benefits earned during marriage
“if, when, and as” same should be received
by husband was proper.

Affirmed.

Divorce €=5249(3) -

Potential military retirement benefits
to which husband, who had served 1814
years with Air Force and who had reenlist-
ed for period which would extend his total
service beyond 20 years’ retirement eligibili-
ty period, would be entitled after 20 years
of service was a property right subject to
division as community property updn di-
vorce, and award to wife of fractiorfal in-
terest in retirement benefits earned during
marriage “if, when, and as” same ShOt:lld‘be
received by husband was proper. V.T.CA,,
Family Code, §§ 3.63, 5.01; 10 U.S.C.A. §§
2914, 8929, 8991, ‘

Roy C. Hughes, Jr., Dallas, Jerry Bolin,
McKinney, for appellant.

John D. Griggs, 'Dailas, for appellee,

CLAUDE WILLIAMS, Chief Justice.

In appellee’s suit for divorce against ap-
pellant the trial court granted the divorce,
awarded custody of two minor children to
appeliee, provided for child support pay-
ments, and divided the community estate
including an award to appellee of an inter-
est in retirement payments appeilant might
subsequently receive upon retirement from
service in the Air Force, This appeal pre-
sents the sole question of the propriety of
the court’s order which grants to appellee a
fractional interest in future military retire-
ment benefits, 'if and when appellant re-

ceives same. ;

The facts are without dispute, Appellant
and appellee were married on December 9,
1936 and such marriage continued for ap-
proximately 171 months until terminated by
a decree of divorce on March 3, 1971, Ap-
pellant had previously enlisted as a member
of the United States Air Force on August
12, 1952. At the time of divorce appellant
had served approximately eighteen and one-
half years in the Air Force and on August
12, 1972 will have completed twenty years
of service. At such itime he will become
eligible for retirement benefits as provided
by 10 U.S.C.A., §§ 8914, 8929, and 8991. Ap-
pellant would not reqj:eive any retirement
benefits if he retired prior to the completion
of his twenty years of service, nor if he
died or was dishonorably discharged prior
to that time. His present enlistment ex-
tends until July, 1973. Should he desire to
do so, and absent some physical disability,
appellant could extend his enlistment until
he had completed thirty years of service,

That portion of t}ie‘: judgment which is
now assailed by appellant is as follows:

“IT IS FURTHER ORDERED AD-
JUDGED AND DECREED, that if and
when Respondent, Harvey S. Miser, who
is a member of the United States Air




508 'Tex.

Force, and has been since August 12,
1952, retires and receives a retirement
benefit or pension and/or retired for any
other reasons as to health, or any other
matter determined by the United States
Air Force wherein said Harvey S. Miser
is to receive a pension, then, and in such
event, the Petitioner is to receive one-half
of one-hundred and seventieths of the
fraction of the number of months of ac-
tive service until retirement, either volun-
tary or involuntary, of Harvey 3. Miser.
By way of explanation, it shall be one-
half of one-hundred and seventieths of
the number of months Harvey S. Miser
has served or attained at the time of re-
tirement, either voluntary or involun-

tary.”

In findings of faé¢t and conclusions of law
the trial court said that in the event appel-
lant serves at least 240 months or twenty
years with the United States Air Force, the
retirement benefits accumulated during the
marriage between appellant and appellee
will be community property to which appel-
lee would be entitled to a one-half interest.
The court concluded (1) that community
property need not be reducible to immediate
possession before a divorce court can take
jurisdiction to determine parties’ rights
therein; (2) the retirement pay is an
earned property right which accrues by rea-
son of years of service in military service;
(3) the possibility that respondent could be
dishonorably discharged before retirement
does not reduce his interest to the status of
a mere expectancy; (4) that respondent
has already agreed with the Air Force to
serve an enlistment which will cover the
necessary time of service to be eligible for
retirement; and (5) petitioner is entitled to
receive as her share of the community es-
tate one-half of 171 over the number of
months respondent has accumulated in serv-
ice with the United States Air Force at the
time of his retirement.

In his two points on appeal appeliant ar-
gues that the trial court erred in concluding
that his potential military retirement pay
was a property right subject to a division
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as community property upon divorce since
the divorce was prior to appellant’s eligibili-
ty for such retirement pay.

Appellee puts the sole question in this
form:

“Our question is, can a career service-
man husband, who has served 1814 years
in the United States Air Force and con-
tracted with the Air Force before divorce
and re-enlisted for a period which will
extend beyond the necessary 20 years re-
tirement eligibility, defeat his wife’s com-
munity property interest in and to a pro-
portionate share of said retirement bene-
fits, if, as and when received, by a
divorce before the twenty year period
when at the time of the divorce the
serviceman husband is serving the re-
enlistment and cannot defeat the receipt
of such retirement benefits except by
death or dishonorable discharge?”

We have concluded that the question
should be answered in the negative and
that the judgment of the trial court should
be affirmed.

Section 5.01, Vernon’s Ann.Civ.Stat.
Family Code, provides that community
property consists of the property, other than
separate property, acquired by either spouse
during marriage. A spouse’s separate prop-
erty consists of the property acquired by the
spouse during marriage by gift, devise or
descent. Appellant makes no contention
here that his right to retirement benefits,
when and if received by him, would have
been acquired by him through devise or
descent, Neither do we think that such
could be characterized as gifts, even though
he made no contribution in money to the
accumulation of such benefits, Such con-
tention was advanced in Lee v. Lee, 112
Tex. 392, 247 S.W. 828 (1923), but the Com-
mission of Appeals rejected same saying:
“It was in no sense a donation to the em-
ploye for individual merit, but was mani-
festly additional compensation for faithful
and continuous service. It was as much
a fruit of his labors as his regular wages
or salary. It was in the strictest sense a
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‘gain' added to the common acquests of the
marital parinership, and the direct result
and fruit of his labor and services.”

Wide discretion is vested in the trial
judge by Section 3.63 of the Family Code
which provides that in a decree of divorce
the court shall order a division of the estate
of the parties in a manner that the court
deems just and right, having due regard for
the rights of each party and any children
of the marriage,

In the light of these rules we proceed
to the question before us. In doing so it
must be borne in mind that the decree
under attack does not award to appeilee
any money or property which she may take
immediately. The decree specifically awards
appellee the fractional proportion of re-
tirement benefit payments as a part of the
community property “if, when, and as”
same is received by appellant.

Much has been written, both in decided
cases and in law review articles, concern-
ing the community status of profit-shar-
ing and pension plans as well as interest
in disability and retirement plans, Her-
ring v. Blakeley, 385 S.W.2d 843 (Tex.
Sup.1965) ; Kirkham v. Kirkham, 335 S.W.
"~ 2d 393 (Tex.Civ.App., San Antonio 1960);
Mora v. Mora, 429 S.W.2d 660 (Tex.Civ.
App., San Antonio 1968); Webster w.
Webster, 442 S.W.2d 786 (Tex.Civ.App.,
San Antonie 1969); Busby v, Busby, 457
S.W.2d 551 (Tex.Sup.1970); Angott v.
Angott, 462 SW.2d 73 (Tex.Civ.App,
Waco 1970); Williamson v. Williamson,
457 S.W.2d 311 (Tex.Civ.App., Austin
1970); LeClert v. LeClert, 80 N.M. 235,
453 P.2d 755 (1969); Schafer v, Schafer,
3 Wis2d 166, 87 N.W.2d 803 (1958);
Hughes, “Community-Property Aspects of
Profit-Sharing and Pension Plans in Texas
--Recent Developments and Proposed
Guidelines for the Future,” 44 Tex.L.Rev.
860 (1966). :

In Herring our Supreme Court con-
sidered the question of whether or not a
profit-sharing plan and a retirement an-
nuity plan constituted property and if so,
whether such property should be classed as

community property.  The court concluded
that the husband-employee’s interest in
both plans, although prospective, was com-
munity property and that on the date of
the divorce from his wife the wife was
entitled to one-half of the value of these
plans, The husband sought to avoid the
effect of the court’s holding on the grounds
that none of the funds of either plan were
available at the date of divorce. He ar-
gued that such property could not be sub-
ject to the order of the divorce court even
if they were community property. The Su-
preme Court struck down this argument
saying: o
“The language of the divorce court’s
order, covering as it does ‘all of the com-
munity property of the parties,’ is broad
enough to include community property
. that was not available at the time of the
divorce, but that could be reduced to
possession at some later date. There is
no requirement in Texas that community
property must be reducible to immediate
possession hefore a divorce court can
take jurisdiction to determine the parties’
rights therein, . Community rights may
exist in interests that cannot be reduced
to possession, such as remainder or re-
version rights,” (Citing authorities.)

-Again, the Supreme Court in Busby had
before it the question of whether disability
retirement benefits to be received from
the Air Fotrce were community property
at the time of the divorce decree. The
court, after discussing -numerous Texas
cases and LeClert v. LeClert, 80 N.M.
235, 453 P.2d 755, from the Supreme Court
of New Mexico, held that the wife did
have a property right in the disability re-
tirement benefits during the time of mar-
riage and that such was community prop-
erty at the time of divorce.

In Kirkham the court held that retire-
ment pay is not a gift or gratuity accru-
ing to appellant, but is an earned prop-
erty right which accrues by reason of his
years of service in military service, The
court said that the earnings of the husband
during marriage are community property
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and allowed the wife a share of retirement
payments which might be paid in the fu-
ture.

In Mora the court, following its deci-
sion in Kirkham, held that while the hus-
band had not retired from military serv-
ice at the time of the divorce and would
not be entitled to payments until his actual
retirement, yet the wife had an interest in
the benefits which had accrued during
their marriage and which were subject to
be divided as community property “if, as,
and when he receives them.” The court
also pointed out that while the husband’s
rights might be forfeited if certain con-
tingencies should occur prior to his re-
tirement, such as dishonorable discharge
or death, such does not divest such rights
of their status as property which is sub-
ject to the community property laws of
Texas.

In Webster the court again approved
a decree awarding the wife an interest in
retirement pay which might be made to the
husband in the future. The court, in ap-
proving the “if, as, and when” decree,
said that while the husband may never
retire, in which event the wife would not
be entitled to receive anything, the trial
court did not err in making such award.

In LeClert the Supreme Court of New
Mexico approved the award to the wife of
“an interest in retirement pay of the hus-
band, a member of the United States
Navy, as community property., There, as
here, the retirement payments were con-
tingent upon completion of the husband’s
service and his right thereto would not
vest until after termination of the mar-
riage relation. The court easily distin-
guished French v. French, 17 Cal2d 775,
112 P.2d 235 (1941), relied upon by ap-
pellant in this case, holding that the facts
in French were readily distinguishable.

It is true that in each of the cases cited
the divorce decree was signed after the ex-
piration of the period of time prescribed
by the particular statute or contract to
bring the retirement plan or pension plan
into being. However, in each case the
husband had not yet actually received the
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proceeds of the retirement plan or pen-
sion plan at the time of the decree of di-
vorce, Although we have found no cases,
and have none been cited, where the facts
are exactly similar to those submitted by
this appeal, which involve a determina-
tion of the character of an interest which
is only partially vested, we observe no
legitimate reason for a different rule to
be applied in such a situation. As stated
by Hughes in his excellent and much cited
article on ‘‘Profit-Sharing and Pension
Plans,” 44 Tex.L.Rev, 860, at page 874:

“The proper approach is to determine
the time when the interest has been ac-
quired. Even if the employee is entitled
at divorce to an interest of less than one
hundred percent, that interest neverthe-
less has been acquired and should be
community property. Recognition of
partially vested interests is a logical ex-
tension of the recognition of fully vested
interests as community property at di-
vorce. In the profit-sharing example,
upon divorce after five years of em-
ployment but before the completion of
six years, the seventy-five percent vested
interest of the employee in termination
benefits should constitute community
property, * * *

“Under the pension plan example, an
employee with service in excess of five
years will be entitled to disability or
death benefits and, with two years of
additional service, to retirement benefits.
The Herring case and the community-
property principles previously discussed
appear to require the conclusion that
the vested rights to retirement benefits
* * * ywould have been acquired and
would be community property at di-
_vorce.”

We agree with appellee that to deny the
divorced wife one-half of the retirement
benefits earned during the marriage upon
the basis that the serviceman husband has
not served the twenty-year period, where
he has enlisted for a period in excess of
twenty years, would result in injustice to
the wife and unjust enrichment to the hus-
band, Here the husband has bound him-
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self to serve for more than enough time
to receive the retirement benefits. At that
time 240 months, or twenty years, will have
expired. However, during that 240 months
there were 171 months of marriage to ap-
pellee and logic and reason demand that
she should be allowed to share in that seg-
ment of the retirement pay, if, when and
as ‘it .is received by the husband.

We hold that the trial court was correct
in the exercise of its discretion, as grant-
.ed by statute, in awarding the appellee-
wife a judgment for one-half interest in
the accumulated retirement benefits, same
“to be paid to her when, if and as the pay-
ments are eventually made to appellant-
husband. We emphasize that our holding
is confined to the particular facts and cir-
cumstances before us.

We do not decide whether prospective
rights are subject to present division, or
whether they may be taken into considera-
tion in making a present division of the
community estate.

The judgment of the trial court is af-
firmed.

- .
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C. H. KILFOYLE et al., Appeliants,

. v. .

John M. WALKER, Appelles,
Ne. 60l -

Court of Civil Appeals of Texas,
Tyler.

. Dee. 30, 1971,
Rehearing Denied Jan, 27, 1972.

Suit by motorist and passenger against
other motorist for injuries and property
damage sustained -in automobile collision.
The 86th District Court, Van Zandt Coun-
ty, Thomas H, Crofts, J., awarded plain-
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tiffs damages for injuries as found by jury
but disregarded jury’s finding of property
damage and substituted its own finding, and
plaintiffs appealed. The Court of Civil
Appeals, Moore, J., held that loan receipt,
which showed: that insurer had loaned
plaintiff motorist money that plaintiff
agreed to repay if and when such amount
was collected from defendant, would not
have constituted a bar to plaintiff’s right
to recover against defendant, and that
in absence of pleading and proof of estop-
pel, amount agreed to under such loan
receipt transaction would not have.con-
stituted conclusive evidence as to extent
of damage to plaintiff’s automobile, The
Court further held that evidence support-
ed jury’s finding that damage to plaintiff
motorist's automobile amounted to $2,000
and did not warrant trial court’s action of
disregarding such finding and substituting
its own finding of damages equal to amount
insurer had advanced to such plaintiff pur-
suant to the loan receipt transaction.

Affirmed in part and reversed and
rendered in part.

l. Judgmeni &=199(3)

Loan receipt, which showed that in-
surer had loaned insured money that in-
sured agreed to repay if and when such
amount was collected from person being
sued by insured for damage sustained in
automobile collision, but which was never
authenticated or offered in evidence either
before court or upon trial before jury and
was first brought to light in motion to dis-
regard verdict for insured did not consti-
tute; competent evidence on which trial
court could act. Rules of Civil Procedure,
rule 270, -

"2, Insurance €=606.1 _

Loan receipt, which showed that in-
surer had loaned insured money which in-
sured agreed to repay if and when such
amount was coilected from motorist peing
sued by insured for damage sustained in
automobile collision, but which was not
brought to light until motion to disregard
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Sigmund A. Horvitz, Houston, for appel-
lant.

‘Carol S. Vance, Dist. Atty., Joe S. Moss,
Asst. Dist. Atty., Houston, for appellee.

PEDEN, Justice.

The mother of Carlotta Josephine Gon-
zales, age 14, filed this appeal from a judg-
ment of the Juvenile Court of Harris Coun-
ty in which the trial judge found that her
daughter was a truant and therefore a de-
linquent child. Appeliant’s point of error
asserts that this case should be reversed be-
cauge the evidence was uncontroverted that
Miss Gonzales did not violate a compulsory
school attendance law of this State,

The judgment was based on the child’s
failure to attend school in compliance with
Article 2892, Vernon’s Annotated Civil Stat-
ntes, and this appeal is predicated on Art-
icle 2893, Sec. 4, V.A.C.S., which exempts
from the provisions of Article 2892 “any
child living more than two and one-half
miles by direct and traveled road from the
nearest public school supported for the chil-
dren of the same race and color of such
child with no free transportation provided.”

Appellant contends that the judgment
should be reversed, because 1) Marshall
School, where the child had been placed by
school authorities, is more than two and one-
half miles from her home, and 2) her mother
was unaware of the existence of Jackson
School or that it may have been nearer.

There is evidence in the record that when
Miss Gonzales finished grammar school she
was assigned to Marshall Junior High
School and that it is more than two and one-
half miles from her home; there is some
evidence, however, that it is less than that.
It is uncontroverted that no free transport-
ation.is provided.

There is some evidence in the record to
show that Jackson Junior High School is
two miles from Miss Gonzales’ home. Her
mother testified that she did not know
Jackson School existed.
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The record of this case shows that Miss
Gonzales does not come within the ex-
emption specified by Article 2893, Sec. 4,
supra.

“The judgment of the Trial Court is af-
firmed.

W
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Flora Mae MORA, Appellant,
v.
Gilherto R. MORA, Appellee.
No. 14651.

Court of Civil Appeals of Texas.
San Antonio.
May 15, 1968,

Rehearing Denied June 19, 1968,

Divorce action. The District Court,
Brooks County, C. W. Laughlin, J., entered
judgment granting husband a divorce and
petitioning community estate of the parties,
and wife appealed. The Court of Civil
Appeals, Cadena, J,, held that in dividing
community property of parties account
should have been made for that part of the
interest in a retirement plan which was
earned by hushand while the parties were
man and wife, such interest being a “com-
munity asset”.

Affirmed in part and in part reversed
and remanded for further proceedings in
accordance with opinion.

I. Divoree =124

Evidence, in action by husband for di-
vorce wherein wife sought a divorce by
cross action, sustained award of divorce to
husband. '
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2. Hushand and wife €259

A husband’s interest in an armed serv-
ices retirement plan was an “earned prop-
erty right” which accrued by reason of
military service, and by statute, portion
thereof earned during marriage constituted
community property. Vernon’s Ann.Civ.St.
art. 4619,

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Divorce €&=249(3)

Although a hushand who had not re-
tired from the military service would not
be entitled to any payments until his actual
retirement, where he had served in the serv-
ice for a length of time sufficient to enti-
tle him to retirement benefits, he had ob-
tained a property right which was vested
and was divisible at time of divorce as
community property, even though benefits
were not payable at time divorce was
granted.

4, Hushand and Wife €=259

Mere fact that a husband’s rights to
benefits under a retirement plan might
have been forfeited if certain contingencies
occurred prior to retirement did not divest
such rights of their status as property sub-
ject to the community property laws.

5. Divorce ¢=249(3)

In dividing community property of
parties pursuant to grant of a divorce, ac-
count should have been made for that part
of the interest in a retirement plan which
was earned by husband while the parties
were man and wife, such interest being a
“community asset”. Vernon's Ann.Civ.St.
art, 4619,

See publication Words and Phrases
for other judicial constructions and
definitions.

Bonilla, DePena, Read & Bonilla, Hector
DePena, Corpus Christi, for appellant.

Eduardo E. DeAses, Corpus Christi, for
appellee,

CADINA, Justice.

The challenged judgment is one granting
appellee, Gilberto R. Mora, plaintiff below,
a divorce from appellant, Flora Mae Mora,
and partitioning the community estate of
the parties,

By her first two points appellant con-
tends that, under the evidence, the trial
court should have denied appellee’s prayer
for a divorce and should have granted her
a divorce on her cross-action.

[1] There is no reason to detail the ev-
idence heard by the trial court. 'We have
before us a situation, not unusual in di-
vorce litigation, where each party testified
that the other party, while the recipient
and beneficiary of affection, kindness and
forbearance, nevertheless, was guiity of be-
havior which only a martyr could be ex-
pected to tolerate, While appellant’s testi-
mony, if true would entitle her to a di-
vorce, the judgment reflects that the court
below believed the testimony of appellee.
Such testimony supports the action of the
trial court in granting appellee a divorce.

Appellant next complains of the failure
of the trial court to find that a portion of
appellee’s interest in a military service re-
tirement plan was the community property
of the parties.

The judgment, after reciting that the
community estate consisted solely of items
of personal property enumerated in the
judgment, divided such items between the
parties. The enumeration made no men-
tion of the interest in the retirement plan,
and it is plain that the trial court conclud-
ed that such interest was not community

property.

At the time of trial, appellee had com-
pleted 25 years and 8 months of service in
the United States Marine Corps. The last
14 years and 8 months of such service had
been rendered while appellant and appellee
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were married. According to appellee’s tes-
timony he was eligible for retirement at
the time of trial and, in the event of such
retirement he would be entitled, on the ba-
sis of his service until the date of trial, to
receive retirement pay in the amount of
$389.00 per month.

[2] Despite an early tendency to view
retirement and pension plans as a gratuity
bestowed by a generous employer upon re-
tiring employees for long and faithful sery-
ice, the courts today regard retirement
plans as a mode of employee compensation.
Lee v. Lee, 112 Tex. 392, 247 S.W. 828
(1923); Kirkham v. Kirkham, 335 S.W.2d
393 (Tex.Civ.App.—San Antonio 1960, no
writ); Inland Steel Co. v. N.L.R.B, 170
F2d 247, 12 ALR.2d 240 (7th Cir., 1948,
cert den., 336 U.S. 960, 69 S.Ct. 887, 93 L.
Ed. 1112). As this Court held in Kirkham,
appellee’s interest in the retirement plan is
an earned property right which accrued by
reason of his military service and, under
Article 4619, Vernon’s Ann.Civ.5t., the
portion earned during marriage constitutes
community property. 335 SW.2d at p.
394,

[3] It is truc that, at"the time of the
trial, appellee had not retired \from the mil-
itary service and that he would be entitled
to no payments until his actual retiremnent.
However, since he had served in the Ma-
rine Corps for a length of time sufficient to
entitle him to retirement benefits, he has
obtained a property right which is vested
even though the benefits were not payable
at the time the divorce was granted; Her-
ring v. Blakeley, 385 S.W.2d 843 (Tex.
Sup., 1965), noted 19 S.W.L.J. 370.

[4] Appellee points out that the retire-
ment plan considered by the Supreme
Court in Herring apparently contained no
forfeiture provisions, while the testimony
in this case shows that appellee’s rights un-
der the retirement plan would be forfeited
if he received a dishonorable discharge or
died while he was still in the service,
However, the fact that appellee’s rights
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may be forfeited if certain contingencies
should occur prior to his retirement does
not divest such rights of their status as
property which is subject to the community
property laws of this State. Hughes, Com-
munity Property Aspects of Profit-Sharing
and Pension Plans in Texas, 44 Tex.L.Rev.
860, 869 (1966). Cf. Edds v. Mitchell, 143
Tex. 307, 184 S'W.2d 823, 158 A.L.R. 470
(1945), concerning the interest of a benefi-
ciary under a policy of life insurance.

The fact that a right may be forfeited
does not reduce it to the base status of a
“mere expectancy.” Only rights in exist-
ence can be forfeited, A forfeiture provi-
sion in a trust is in the nature of a condi-
tion subsequent. Chicago, T. & M. C. R.
Co. v. Titterington, 84 Tex. 218, 19 S.W.
472 (1892); Stevens v. Galveston, H. & S.
A. R, Co, 212 SW. 639 (Tex.Comm'n
App. 1919). The contingencies relied on
by appellee in support of his argument that
his interest in the retirement plan is not
“property” merely make his interest subject
to divestment. It is, nevertheless, a prop-
erty interest and not a mere expectancy.

‘We do not have a situation here, such as
that involved in Allen v, Allen, 363 S.W.2d
312 (Tex.Civ.App~—Houston 1962, no
writ), where, by virtue of the language of
an applicable federal statute, the Houston
Court of Civil Appeals concluded that it
was deprived of power to partition the an-
ticipated retirement benefits. Our atten-
tion has been called to no federal statute
or reguiation which would divest this
Court of power to make necessary orders
affecting the retirement benefit as part of
the property settlement in a divorce action.

[5] We conclude that the trial court
erred in dividing the community property
of the parties without taking into account,
as a community asset, that part of the in-
terest in the retirement plan which was
earned while the parties were man and
wife,

In Kirkham, this Court approved a money
judgment against the husband for the
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wife’s share of future retirement payments.
A proper valnation of the community in-
terest in this case is, obviously, not free of
complications. A proper valuation must
take into account the possibility that appel-
lant might, despite a record of military serv-
ice which appellant conceded to be “excel-
lent,” be dishonorably discharged, or that
he might die while in the service. In addi-
tion, there is the problem of determining
present value as against future wvalue.
This problem is particularly troublesome
where it is contemplated that the husband
will make an immediate cash settlement in
payment of the wife's interest.

However, in partitioning the community
estate, a trizl court is vested with a wide
discretion. Perhaps the trial court may
conclude that considerations of fairness to
both parties compel the entry of a decree
that the husband pay the wife her portion
of thz retirement benefits if, as, and when
he receives them, We know of no reason
why a divorce court would lack power to
enter such a decree. See Hughes, op. cit,
44 Tex.L.Rev, 860, 881,

The community interest in the retirement
plan can be mathematically ascertained.
Appellee’s interest was earned as the result
of 308 months of military service, includ-
ing 176 months of service while he was
married to appellant. The interest of the
community in the plan is, therefore, repre-
sented by the fraction 17%%s.  Should
the court conclude that an equal division of
such community interest is called for under
all the facts and circumstances of the case,
the wife is entitled to receive 33%0s of
$389.00, the amount which appellee would
have been entitled to receive had he retired
on the date of trial, if, as, when and dur-
ing the time that appellee receives retire-
ment payments,

The divorce aspects of this litigation are
severed from the remainder of the cause,

and that portion of the judgment granting:

appellee a divorce is affirmed. The por-
tion of the judgment partitioning the com-
© munity estate is reversed and that part of

the case is remanded to the trial court for
further proceedings not inconsistent with
our holding concerning the community’s in-
terest in the retirement plan. Nothing in
this opinion is intended to limit in any way
the trial court's discretion in determining
what would constitute a fair and equitable
partition of the community estate under
the facts and circumstances of this case.

w
© § KEY NUMBER STSTEM
T

Charles B. GALLAGHER &t ux., Appe!lants,
v.
CITY OF BROWNSVILLE, Appeliee,
No. 369.

Court of Civil Appeals of Texas.
Corpus Christi.
June 6§, 1963,

Rehearing Denied June 27, 1968,

City filed suit in nature of declaratory
judgment seeking construction of easement
in right-of-way deed and sought injunction
to enjoin landowners from interfering with
easement as construed. The 107th District
Court, Cameron County, Myrlin Q. Johnson,
J., entered summary judgment in favor of
city and made temporary injunction perma-
nent. Landowners appealed. The Court of
Civil Appeals, Nye, J., held that city’s mo-
tion for summary judgment with attached
deed from preceding property owner de-
scribing easement as being 50-foot easement
on east side of subject tract and attached
map by city engineer accurately showing
easement as contended by city was suffi-
cient to place landowners on notice of de-
scription of easement sought by ity
through city in its petition stated it sought
construction of 20 feet from east boundary
line of property instead of 20 feet from
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