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STATEMENT OF THE CASE

Natureofproceeding:

Trial court:

Trial court disposition:

Court ofappeals:

Courtofappealsdisposition:

JCW contractedto install telephonesin the cells in the
Port Isabel city jail “for imnate use.” P1. Ex. 45; Tab 4.
The telephoneswere installed in the inmates’ cells, not
in a commonarea. RespondentssuedJCW andothers
after theirrelativeRolandoMontezwas foundhangedin
his cell using the cord of a telephoneJCW hadinstalled
there. Montezwas overdueto be releasedon personal
recognizanceat thetime he wasfoundhanged.

107
th District Court of Cameron County, Texas, Hon.

BenjaminEuresti,Jr.,presiding.

Before trial, Respondentssettled their claims against
Port Isabeland the telephone’smanufacturer.After trial
on claims against JCW, the jury answered some
questionsin favor of Respondentsandsomein favor of
JCW. Tab 2. Respondentsmovedfor entryofjudgment
n.o.v. basedon various findings. Trial court rendered
judgment in Respondents’favor and againstJCW on
theories of fraud andbreachof contract. After giving
credit for settlements, the judgment included: (1)
$140,000to Montez’ mother; (2) $376,200to Montez’
minor son; (3) prejudgmentinterest; (4) attorneys’fees;
and(5) court costs. Tab 3.

Panel of the Thirteenth court of appeals at Corpus
Christi, affirmed in part andreversedand renderedin
part. Opinion by Justice Hinojosa, joined by Chief
JusticeValdez andJusticeCastillo. JCW Electronics,
Inc. v. Garza, 176 S.W.3d 618 (Tex. App.—Corpus
Christi 2005,pet. filed); Tab I.

Panel affirmed the judgmenton the basis of the jury’s
finding that JCW hadbreachedthe implied warrantyof
fitness, becausethe telephonewas unfit for the specific
purposefor which it was intended: unattendeduse by
inmates in a jail cell. Tab 1. The court of appeals
againstRespondentsas to attorneys fees, becausea
claim for breachof implied warranty will not support
attorneysfees.
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CITATIONS TOTHE RECORD

Citations to the Clerk’s Record will be by volume and page number: “_CR.........”
Citations to the Reporter’s Record will be by volume and page number: “.........RR.......J’
Citationsto documentsin JCW’sAppendixwill be to Tab number:“Tab ........“

ISSUESPRESENTED

1. Do the proportionateresponsibilityprovisionsof Chapter33 of the Texas Civil

Practiceand RemediesCode apply to claims for breachof warrantyunder the UCC?

Statedanotherway, are 111CC statutorybreachof warrantyclaims “torts” suchthat they

comewithin thescopeof Chapter33?

2. Did JCW waive its contention that the UCC proportionate responsibility

provisionsapplyhere,giventhat it failed to raisethatissueat anytime beforeits petition

for review?

3. Did JCW alsowaive its contentionthat theUCC doesnot applyat all here?

4. Do theUCC warrantyprovisionsapplyto leasesor just to sales?

5. The jury found that the telephoneinstalled for unsuperviseduse in a jail cell is

inherently unsafe, and that finding is supportedby substantialevidence. Given the

inherentlyunsafenatureof the telephone,andthe very direct link betweenthetelephone

andMontez’ death,wastheresufficient evidenceofproximatecause?

6. Is it appropriateto excludea jury question on the statutorydefenseof suicide

wherethe evidenceandjury findings establishthat the decedent’sconductwas not the

“sole” causeof his death,andthe statuteprovidesthat in sucha case,suicide “shall not

bea defense?”
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TO THE HONORABLE SUPREMECOURT OFTEXAS:

RespondentsPearl Iriz Garza,Individually and on Behalfof theEstateof Rolando

Domingo Montez, Deceased, andBelindaLeigh Camacho,Individually andasNextFriend

of Roland Kadric Montez, a minor child (together, “Respondents”), file this Brief on the

Merits in support of the judgment below, Because there is no reversible error in the

judgment, andbecause the fact-specific opinion below raises no issues that are important to

thejurisprudenceof this State, thisCourt should denythePetitionfor Review.

STATEMENTOFFACTS

A. JCW installstelephonesin thePortIsabelcity jail

JCW Electronics,Inc. (“JCW”), is in the businessof installing telephonesin jails

for inmateuse. JCW contactedthe police departmentin Port Isabel,Texas,to offer to

install telephonesin the Port Isabelcity jail. At that time, thejail hadone telephonefor

innateuse, in a central area,and officers would let inmatesout of the cells to use the

telephone. 4RR112-113. Ochoa consideredcontractingwith JCW becauseinstalling

telephonesin thecells appearedto bea moreefficient way to allow theinmatestelephone

access.4RR82. It alsominimizeddirectcontactbetweenofficers andinmates.4RR137.

BradleyWoodsof JCW met with Port Isabelpolice chiefJoelOchoa,andOchoa

expressedconcernaboutinmatesafety. WoodsassuredOchoathat the telephoneswere

safe to put in the cells. 4RR84. Ochoa relied on Woods’ representationthat the

telephoneswere safewhenhe agreedto allow JCW to install them in the cells. 4RR84.

He reliedon JCW’s assurancesbecauseJCW was in the businessof installing telephones

in jail cells, so they would know more about safe telephones. 4RR178-I80. Ochoa
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testified that if he hadknown that inmates in other jails hadcommitted suicide using

telephone cords in their cells, he wouldnot haveallowedtelephonesin thejail. 4RR102,

JCW and Port Isabel ultimately contracted for JCW to install collect-only

telephonesin thejail ‘for inmate use”, but the contractwould terminateif the facility

ceasedto beusedasajail. Tab 4 at ¶~j~1, 3(j). JCW installeda telephonein Cell No. 1 at

thejail. Thoughtherewas asurveillancecamerain the cell, it provided a view only of

the cell door,not thetelephone.3RR199;4RR76-77.

B. RolandoMontezdies

On November14, 1998, RolandoMontezwas arrestedon a misdemeanorcharge

of public intoxication; it was his nineteenthbirthday. The nextday, November15, he

called his mother, Pearl Garza, three times collect from his cell at the Port Isabel jail.

3RR278. Garzawas having difficulty finding the money to bond him out, when they

learnedthat, if Montezwas not releasedon bondthe nextday, hewould betransferredto

the CameronCountyjail, a much larger facility. 3RR279. Petrified at the prospectof

beingtransferredto a largejail, in thelast call Montezexpressedhis fear to his mother:

“I’m going to die.” Thosewere his last words, andhe soundedlike when
you havesomethingstuckin your throatandyou want to cry. And we were
cutoff.

4RR38. Garza told a jail officer about the disturbing conversationwith her son. He

assuredher: “Don’t worry. I’ll talk to him. He’ll befine.” 4RR39.

The next day, November16, Garzawent to thejail to pick Montezup. Because

misdemeanor cases would not be transferred, Montez would be released on personal

recognizance that day. 3RR282. While Garza waited, at about 5:30 p.m. an officer went

2
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Montez. The officer found Montez dead, hanging from the cord of the

installed in his cell. The cord was wrappedaroundhis neck, and the

the cradle;Montez’ kneeswerenot touchingthe floor. 4RR58;PX 44a.

andtold Garza,who was waiting to takeher sonhome,thatMontezwas

GarzaadmonishedOchoa:“How could you let this happen?Y’all are

careofhim, makesurenothinghappensto him.” 4RR154.

C. JCW’s response

TexasRangerRolandoCastanedaled the investigationinto Montez’ death. The

PortIsabelofficers hadsecuredMontez’ cell to ensurethat nothingwas tamperedwith.

4RR60. Castanedafirst orderedthat the cords be removedfrom the telephonesJCW

installedin theothercellsso thatno otherinmatescouldhurtthemselves.3RR202-203.

The telephonesJCW installedin thejail weremoney-makersfor JCW. In the 20

months they were in place before Montez’ death, revenuefrom the telephonestotaled

$15,459.72. Revenuewas $1139.24in the month Montez died. PX 46. That revenue

ceasedabruptlywhenRangerCastanedaorderedthecordsremovedafterMontez’ death.

After JCW’s telephoneswere removedfrom the cells, Woods askedto have a

meetingwith city personnel.On December10, 1998,just two andone-halfweeksafter

Montez’ death,Woods,his father,andJCW generalcounselKeith Mayo traveledto Port

Isabel and met with Port Isabel city attorney John Haywood, city managerRoberto

Garcia,andOchoa. 5RR60-6l. HaywooddescribedJCW’spositionat themeeting:

And essentially, their purposein wanting the meetingwas to have the
phonesreconnectedandmadeoperablein thejail. They wantedthecity, in
other words, to fulfill its contractwith their companybecauseafter the
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incident, we took all of the phone cords out of thejail and they weren’t

goingto go backin.

5RR90, The fact that Port Isabel removedthe telephonecords to preventadditional

inmatedeathswascharacterizedby JCW as“not fulfilling yourcontract.” 5RR92.

When askedwhetheranything like Montez’ deathhadever occurredbefore with

oneof JCW’s telephones,JCW admittedknowingof othersuicidesinvolving telephones

in jail cells. 5RR93. Haywoodtestifiedthathe “vividly remembers”that admissionand

thathe was “extremely disappointedwith the companyin not havingwarnedthe chiefof

police aboutthis.” 5RR93. Haywoodwas concernedwith inmatesafety, so he told the

JCW representativesto “Get your phonesout of here.” 5RR95. JCW’s responseput

profit over safety: “They complainedthat theyweren’tmakingthemoneytheyshouldbe

making on thephones. And I told them, you know, ‘Go aheadandsueus becausethose

phonesarenot goingbackin. That’sall thereis to it.” 5RR95.

Woodsproposedto shortenthe lengthof the cords. He assuredcity officials “it

would be impossiblefor someoneto hangthemselves”with ashortercord. 5RR97. Port

Isabelagreedto reinstallthe telephoneson JCW’s assurancesthat theshortercordswould

makethem safe:“We tooktheirword.” 5RR97. Seealso4RR103.Justtwo weekslater,

on Christmas,anotherinmatetook his life usingJCW’s telephonecords. 5RR97.

D. Proceduralhistoryof thejudgment

Respondentspled various causesof action againstJCW, including specifically a

claim for breachof theimplied warrantyof fitnessfor aparticularpurpose. 2CR450. At

trial, the jury was askedaspecificquestionregardingbreachof the implied warrantyof
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fitness, and the jury found that JCWhad breached that warranty. Tab 2 at Ques, 9. The

judgment incorporated that finding by reciting that the “special verdict of the jury found

in favor of the Plaintiffs in that JCW’s breachof implied warranty of fitness for a

particular purpose or breach of contract proximatelycausedthe deathof’ Montez. Tab 3

at 1. The judgment also recitedthat it was based on the jury’s fraud finding. Id. On

appeal,the court of appealsdeterminedthat thejudgmentcould not be supportedbased

on eitherbreachof contractor fraud, but affirmed thejudgment(as modified to exclude

attorneysfees)basedon thejury’s finding of a breachof the implied warrantyof fitness.

Tab 1 at 11-13. Respondentsbriefed the implied warranty as an additional basis to

supportthejudgmentby cross-pointin theirBrief of Appellees,but that claim hadbeen

pleadedandprovedin thetrial court,

SUMMARY OFARGUMENT

The court of appealsopinion in this caseis fact specific, and it makesno novel

rulings regardingany of the issuespresentedin JCW’s brief. This casethus raisesno

issuesthatare importantto thejurisprudenceof this State,andthisCourtshoulddenythe

Petitionfor Review.

Chapter33 of the Civil PracticeandRemediesCodeapplies,by its expressterms,

to torts andclaims broughtunderthe DTPA Becausea breachof warrantyclaimunder

Article 2 of the UCC is not a tort, Chapter33 doesnot apply as a categoricalmatter.

JCW asks this Courtto look at thenatureofthe damagesawarded,thelaw of otherstates,

andvarious policy concerns— everywhereby the plain languageof the statuteitself —

when determiningthe scopeof Chapter33. Becausethatplain languagelimits the scope
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