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501134

STATEMENT OF THE CASE

JCW contracted to install telephones in the cells in the
Port Isabel city jail “for inmate use.”” Pl. Ex. 45; Tab 4.
The telephones were installed in the inmates’ cells, not
in a common area. Respondents sued JCW and others
after their relative Rolando Montez was found hanged in
his cell using the cord of a telephone JCW had installed
there. Montez was overdue to be released on personal
recognizance at the time he was found hanged.

107" District Court of Cameron County, Texas, Hon.
Benjamin Euresti, Ir., presiding.

Before trial, Respondents settled their claims against
Port Isabel and the telephone’s manufacturer. After trial
on claims against JCW, the jury answered some
questions in favor of Respondents and some in favor of
JCW. Tab 2. Respondents moved for entry of judgment
n.0.v. based on various findings. Trial court rendered
judgment in Respondents’ favor and against JCW on
theories of fraud and breach of contract. After giving
credit for settlements, the judgment included: (1)
$140,000 to Montez” mother; (2) $376,200 to Montez’
minor son; (3) prejudgment interest; (4) attorneys’ fees;
and (5) court costs. Tab 3.

Panel of the Thirteenth court of appeals at Corpus
Christi, affirmed in part and reversed and rendered in
part. Opinion by Justice Hinojosa, joined by Chief
Justice Valdez and Justice Castillo. JCW Electronics,
Inc. v. Garza, 176 S.W.3d 618 (Tex. App—Corpus
Christi 2005, pet. filed); Tab 1.

Panel affirmed the judgment on the basis of the jury’s
finding that JCW had breached the implied warranty of
fitness, because the telephone was unfit for the specific
purpose for which it was intended: uvnaitended use by
inmates in a jail cell. Tab 1. The court of appeals
against Respondents as to attorneys fees, because a
claim for breach of implied warranty will not support

attorneys fees.




CITATIONS TO THE RECORD

Citations to the Clerk’s Record will be by volume and page number: “___CR__ "
Citations to the Reporter’s Record will be by volume and page number; “ __RR___ "
Citations to documents in JCW’s Appendix will be to Tab number: “Tab _”

ISSUES PRESENTED

1. Do the proportionate responsibility provisions of Chapter 33 of the Texas Civil
Practice and Remedies Code apply to claims for breach of warranty under the UCC?
Stated another way, are UCC statutory breach of warranty claims “torts” such that they
come within the scope of Chapter 337

2. Did JCW waive its contention that the UCC proportionate responsibility
provisions apply here, given that it failed to raise that issue at any time before its petition
for review?

3. Did JCW also waive its contention that the UCC does not apply at all here?

4. Do the UCC warranty provisions apply to leases or just to sales?

3. The jury found that the telephone installed for unsupervised use in a jail cell is
inherently unsafe, and that finding is supported by substantial evidence. Given the
inherently unsafe nature of the telephone, and the very direct link between the telephone
and Montez’ death, was there sufficient evidence of proximate cause?

6. Is it appropriate to exclude a jury question on the statutory defense of suicide
where the evidence and jury findings establish that the decedent’s conduct was not the

“sole” cause of his death, and the statute provides that in such a case, suicide “shall not

be a defense?”’

vi
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TO THE HONORABLE SUPREME COURT OF TEXAS:

Respondents Pearl Iriz Garza, Individually and on Behalf of the Estate of Rolando
Domingo Montez, Deceased, and Belinda Leigh Carmacho, Individually and as Next Friend
of Roland Kadric Montez, a minor child (together, “Respondents™), file this Brief on the
Merits in support of the judgment below. Because there is no reversible error in the
judgment, and because the fact-specific opinion below raises no issues that are important to
the jurisprudence of this State, this Court should deny the Petition for Review.

STATEMENT OF FACTS

A.  JCW installs telephones in the Port Isabel city iail
JCW Electronics, Inc. (“JCW™), is in the business of installing telephones in jails

for inmate use. JCW contacted the police department in Port Isabel, Texas, to offer to
install telephones in the Port Isabel city jail. At that time, the jail had one telephone for
inmate use, in a central area, and officers would let inmates out of the cells to use the
_teiephone. 4RR112-113. Ochoa considered contracting with JCW because installing
telephones 1n the cells appeared to be a more efficient way to aliow the inmates telephone
access. 4RR82. It also minimized direct contact between officers and inmates. 4RR137.

Bradley Woods of JCW met with Port Isabel police chief Joel Ochoa, and Ochoa
expressed concern about inmate safety. Woods assured Ochoa that the telephones were
safe to put in the cells. 4RR84. Ochoa relied on Woods’ representation that the
telephones were safe when he agreed to allow JCW to install them in the cells. 4RR84.
He relied on JCW’s assurances because JCW was in the business of installing telephones
in jail cells, so they would know more about safe telephones. 4RR178-180. Ochoa

1
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testified that if he had known that inmates in other jails had committed suicide using
telephone cords in their cells, he would not have allowed telephones in the jail. 4RR102.
JCW and Port Isabel ultimately contracted for JCW to install collect-only
telephones in the jail “for inmate use”, but the contract would terminate if the facility
ceased to be used as a jail. Tab4 at ] 1, 3(j). JCW installed a telephone in Cell No. 1 at

the jail, Though there was a surveillance camera in the cell, it provided a view only of

the cell door, not the telephone. 3RR199; 4RR76-77.
B. Rolando Montez dies

On November 14, 1998, Rolando Montez was arrested on a misdemeanor charge
of public intoxication; it was his nineteenth birthday. The next day, November 13, he
called his mother, Pearl Garza, three times collect from his cell at the Port Isabel jail.
3RR278. Garza was having difficulty finding the money to bond him out, when they
learned that, if Montez was not released on bond the next day, he would be transferred to
the Cameron County jail, a much larger facility. 3RR279. Petrified at the prospect of
being transferred to a large jail, in the last call Montez expressed his fear to his mother:

“I’m going to die.” Those were his last words, and he sounded like when
you have something stuck in your throat and you want to cry. And we were

cut off.

4RR38. Garza told a jail officer about the disturbing conversation with her son. He
assured her: “Don’t worry. T'li talk to him. He’ll be fine.” 4RR39.

The next day, November 16, Garza went to the jail to pick Montez up. Because
misdemeanor cases would not be transferred, Montez would be released on personal

recognizance that day. 3RR282. While Garza waited, at about 5:30 p.m. an officer went
2
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back to release Montez. The officer found Montez dead, hanging from the cord of the
telephone JCW installed in his cell. The cord was wrapped around his neck, and the
receiver was in the cradle; Montez” knees were not touching the floor. 4RR58; PX 44a.
Ochoa went out and told Garza, who was waiting to take her son home, that Montez was
dead. 3RR285. Garza admonished Ochoa: “How could you let this happen? Y’all are

supposed to take care of him, make sure nothing happens to him.” 4RR154.

C. JCW’s response

Texas Ranger Rolando Castaneda led the investigation into Montez’ death. The
Port Isabel officers had secured Montez’ cell to ensure that nothing was tampered with.
4RR60. Castaneda first ordered that the cords be removed from the telephones JCW
installed in the other cells so that no other inmates could hurt themselves. 3RR202-203.

The telephones JCW installed in the jail were money-makers for JCW. In the 20
months they were in place before Montez’ death, revenue from the telephones totaled
$15,459.72. Revenue was $1139.24 in the month Montez died. PX 46. That revenue
ceased abruptly when Ranger Castaneda ordered the cords removed after Montez’ death.

After JCW’S telephones were removed from the cells, Woods asked to have a
meeting with city personnel. On December 10, 1998, just two and one-half weeks after
Montez” death, Woods, his father, and JCW general counsel Keith Mayo traveled to Port
Isabel and met with Port Isabel city attorney John Haywood, city manager Roberto
Garcia, and Ochoa. SRR60-61. Haywood described JCW’s position at the meeting:

And essentially, their purpose in wanting the meeting was to have the

phones reconnected and made operable in the jail. They wanted the city, in
other words, to fulfill its contract with their company because after the

3
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incident, we took all of the phone cords out of the jail and they weren't
going to go back in.

5RR90. The fact that Port Isabel removed the telephone cords to prevent additional
inmate deaths was characterized by JCW as “not fulfilling your contract.” SRR92.

When asked whether anything like Montez’ death had ever occurred before with
one of JCW’s telephones, JCW admitted knowing of other suicides involving telephones
in jail cells. 5RR93. Haywood testified that he “vividly remembers” that admission and
that he was “extremely disappointed with the company in not having warned the chief of
police about this.” 5RR93. Haywood was concerned with inmate safety, so he told the
JCW representatives to “Get your phones out of here.” 5RR95. JCW’s response put
profit over safety: “They complained that they weren’t making the money they should be
making on the phones. And I told them, you know, ‘Go ahead and sue us because those
phones are not going back in. That’s all there is to it.”” 5RR95.

Woods proposed to shorten the length of the cords. He assured city officials “it
would be impossible for someone to hang themselves” with a shorter cord. SRR97. Port
Isabel agreed to reinstall the telephones on JCW’s assurances that the shorter cords would
make them safe: “We took their word.” 5RR97. See also 4RR103. Just two weeks later,

on Christmas, another inmate took his life using JCW'’s telephone cords. 5RR97.

D.  Procedural history of the judgment

Respondents pled various causes of action against JCW, including specifically a
claim for breach of the implied warranty of fitness for a particular purpose. 2CR450. At

trial, the jury was asked a specific question regarding breach of the implied warranty of
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fitness, and the jury found that JCW had breached that warranty. Tab 2 at Ques. 9. The
judgment incorporated that finding by reciting that the “special verdict of the jury found
in favor of the Plaintiffs in that JCW’s breach of implied warranty of fitness for a
particular purpose or breach of contract proximately caused the death of” Montez. Tab 3
at 1. The judgment also recited that it was based on the jury’s fraud finding. Id. On
appeal, the court of appeals determined that the judgment could not be supported based
on either breach of contract or fraud, but affirmed the judgment (as modified to exclude
attorneys fees) based on the jury’s finding of a breach of the implied warranty of fitness.
Tab 1 at 11-13. Respondents briefed the implied warranty as an additional basis to
support the judgment by cross-point in their Brief of Appellees, but that claim had been
pleaded and proved in the trial court.

SUMMARY OF ARGUMENT

The court of appeals opinion in this case is fact specific, and it makes no novel
rulings regarding any of the issues presented in JCW’s brief. This case thus raises no
issues that are important to the jurisprudence of this State, and this Court should deny the
Petition for Review.

Chapter 33 of the Civil Practice and Remedies Code applies, by its express terms,
to torts and claims brought under the DTPA Because a breach of warranty claim under
Article 2 of the UCC is not a tort, Chapter 33 does not apply as a categorical matter.
JCW asks this Court to look at the nature of the damages awarded, the law of other states,
and various policy concerns — everywhere by the plain language of the statute itself —

when determining the scope of Chapter 33. Because that plain language limits the scope
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