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STATEMENT OF THE CASE

Nature of the Case:  This is a tort suit about Post Traumatic Stress Disorder

(“PTSD”).  Plaintiff Laura Schubert brought suit against her former Church, its Pastors, and

Church Members (Petitioners) complaining that she was twice held against her will for several

hours while they prayed for her.  She complained that these events traumatized her and caused

her to suffer Post Traumatic Stress Disorder.

First Proceedings By The Court of Appeals:  The Second Court of Appeals, via

mandamus, directed dismissal of the complaints that religious activities allegedly traumatized

Laura Schubert.  Such religious activities were constitutionally protected.  See In Re: Pleasant

Glade Assembly of God, 991 S.W.2d 85 (Tex.App.–Fort Worth 1998, orig. proceeding).  The

Court of Appeals exempted from that dismissal the Plaintiff’s claims for assault and false

imprisonment.  Plaintiff then modified her allegations so that now the activity that allegedly

traumatized Laura Schubert was the physical restraint. 

Proceedings At The Trial Court:  The 141st Judicial District Court, The Honorable

Paul Enlow, conducted a trial about Laura being traumatized because she was restrained

against her will for several hours during a  “hyper-spiritual environment.”  The jury found

assault and false imprisonment, awarding $300,000.  Judgment was entered on the verdict.

Second Proceedings At The Court of Appeals:  The Second Court of Appeals

eliminated the damages awarded for lost earning capacity, because such damages were too

remote and speculative, but otherwise affirmed the trial court’s judgment in favor of Plaintiff.
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STATEMENT OF JURISDICTION

The Court has jurisdiction over this appeal pursuant to section 22.001(a) (2) and (6)

of the Texas Government Code.  As to (a)(2), the decision of the Court of Appeals below

directly conflicts with this Court’s holding in City of Tyler v. Likes, 962 S.W.2d 489, 496

(Tex. 1997), which restricts awards of mental anguish. 

  As to 22.001(a) (6), the Court of Appeals committed errors of law, and such errors are

of great importance to the jurisprudence of the state and need to be corrected.  The errors of

law include four areas: the standards for admissibility of expert opinion in social sciences

(psychological testimony about PTSD); the legal standards for recovery of damages for Post

Traumatic Stress Disorder; the standards for the in loco parentis defense, and whether the

First Amendment guarantee of free exercise of religion places limitations on tort recovery. 

The Argument And Authorities in this particular Brief addresses the last of these four

areas:  the First Amendment and tort liability.  One of the few decisions to address this subject

is the published opinion of the Court of Appeals, below.  It finds that the First Amendment

requires absolutely no narrowing of tort liability, even when a plaintiff sues the church itself

on the theory that it is responsible for psychological injuries based upon conduct intimately

connected to worship services.  As the influence of psychology waxes stronger, and the

influence of religion wanes smaller, this Court should protect freedom of religion from tort

liability based upon a psychological critique of religious conduct.
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ISSUES PRESENTED

ISSUE NO. 1:
Whether the Court of Appeals erred in allowing recovery of damages for Post

Traumatic Stress Disorder based upon adults restraining a teenage child when

there was no jury finding and no evidence that PTSD was foreseeable, and there

was no malice nor other bad motive.

ISSUE NO 2:
Whether the Court of Appeals erred in finding that the expert psychological

testimony regarding Post Traumatic Stress Disorder met the requirements for

scientific reliability, as required by the Texas Rules of Evidence and this

Court’s holdings in Havner and Robinson.

ISSUE NO 3:
Whether the Court of Appeals erred in ruling that, as a matter of law,

Defendants-Petitioners were not entitled to submit their defense of In Loco

Parentis to the jury, because persons in the position of “baby sitters” enjoy no

such defense.

ISSUE NO 4:
Whether the Court Of Appeals erred in finding that the First Amendment right

to freedom of exercise of religion did not place any constraints on civil liability

(i.e. requirements of malice or foreseeability) for a suit based on allegations that

a “Hyper spiritualistic environment” in church services caused mental distress

(Post Traumatic Stress Disorder), which is now triggered by “anything related

to religious activities” and includes “the loss of her faith.”

Sub-Issue No. 4A: Whether the Court of Appeals erred in ruling that the

Petitioners somehow waived their First Amendment issues.  
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LAURA SCHUBERT,
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On Petition For Review From The

Second Court of Appeals At Fort Worth, Texas

Case No. 02-02-00264-CV

____________________________________________________________

BRIEF ON THE MERITS OF PETITIONER

PLEASANT GLADE ASSEMBLY OF GOD

____________________________________________________________

TO THE HONORABLE SUPREME COURT OF TEXAS:

Pleasant Glade Assembly of God respectfully files this its Brief On The Merits.  It also

incorporates by reference the Petition for Review and Brief On The Merits of the individuals

who are Co-Petitioners for Review, Reverend Lloyd A. McCutchen, Youth Pastor Rod

Linzay, and church members Holly Linzay, Sandra Smith, Becky Bickel and Paul Patterson.
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STATEMENT OF FACTS

Note to the Court:  To avoid duplication in the briefing, this Brief On The Merits does

not repeat the facts and analysis contained in the other Brief On The Merits filed by the

individual Petitioners, Reverend Lloyd McCutchen, et al.  Instead, this Brief incorporates the

other Brief by reference and builds upon the other Brief.  The constitutional issues addressed

in this Brief need only be addressed if the Issues raised in the other Brief are resolved against

the individuals and the Church.  Thus, the other Brief On The Merits should probably be read

first.

The opinion by the Court of Appeals does not accurately reflect the entire record of the

evidence or proceedings with respect to the First Amendment issues.  For example, reading

the Court of Appeals opinion, one would get the mistaken impression that mandamus actually

issued to order the trial court fully to preserve the First Amendment rights.  And, one would

mistakenly believe that Petitioner’s previous admissions (that the First Amendment imposes

no limitations on torts for bodily injury) were admissions relevant to claims for mental

anguish/PTSD.

Actually, the enforcement of these First Amendment rights was quite muddled and

Petitioners’ First Amendment rights were eventually circumvented by the trial court.  The

original Court of Appeals’ Opinion “conditionally granted” the mandamus, as is customary.

But, to circumvent this holding, Plaintiff Laura Schubert drastically amended her Petition to

intertwine her intentional tort claims for bodily injury with the claims that Plaintiff was

mentally traumatized by the events at the church.  Seeing that their original victory was
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quickly becoming pyrrhic, Petitioners immediately returned to the Court of Appeals to request

that mandamus actually issue to prevent the circumvention of Petitioners’ First Amendment

rights.  However, the Court of Appeals refused to issue the mandamus.

At trial, despite many attempts by the trial court to keep religion out of the case,

religion suffused the Plaintiff’s case-in-chief.  Her main treating psychologist, Millie Astin,

testified that PTSD is inherently “avoidance behavior” where circumstances similar to the

prior trauma re-trigger the anxiety.  And, Laura’s PTSD “avoidance behavior” is that she

avoids “any thing related to religious activities.”  (RR 7A, p. 96-97)  For example, references

to “scriptures that were used that night” re-trigger her trauma.  (RR 7A, p. 98). And, part of

her trauma was the loss of her faith (RR 7A, p. 96-98).  Another of her psychologists, Swen

Helge, submitted his report into evidence about Laura’s PTSD and reported, “She will require

extensive time to recover trust in authorities, spiritual leaders, and her life long religious faith.

...  Laura will require gradual reintroduction into her religious faith.”  (P’s Ex. 32, p. 019; RR

4, p. 146)  Pointing to her own first counseling record as a key piece of evidence, counsel for

Laura complained that the “hyper spiritualistic environment” of the youth group caused her

anxiety.  (See Appendix E)

With respect to the Sunday morning service, the jury heard about Laura giving a

testimonial about being called to be a missionary.  (RR 5, p. 73, 75-76)  The jury heard about

her brother, Joey Schubert, being on the floor of the church at the end of the morning service,

and that “the youth group prayed for him” (RR 12, p. 137) and laid their hands on him.  As

for the evening service, the jury heard about Laura collapsing into hallucinations and then
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“beginning to tell of a vision she had seen.”  (RR 13, p. 197)  And, the jury heard that on

Wednesday night that Senior Pastor, Lloyd McCutchen, “prayed for her, he knelt by her head

. . ..”  (RR 12, p. 146)

The jury was properly kept from hearing the most intimate religious aspects of the case

in terms of what Pentecostals believe about demons, etc.  However, as will be seen below,

when the First Amendment protections apply, appellate courts are required to examine the

“entire record”, not only the limited evidence the jury heard.  Thus, this Court is required to

review Laura’s testimony about what she was doing on the floor of the church:

Q: When you were in this condition on the floor of the church, did you

make statements about Satan trying to get you, or demons trying to get?

A: [Laura]  I believe I was hallucinating.

Q: Did you make statements along the lines of Satan’s trying to get me

or he’s trying to get us all?  Did you make those statements during

this collapse experience?

A: [Laura]  Yes, I believe I did.

(RR 8, p. 180-181) (CR 9, p. 1521)

Significantly, no one testified that restraining a person can cause them to hallucinate.

To the contrary, Laura’s one expert, psychiatrist Pentzien, testified that her collapse and

subsequent behavior were brought on by hypoglycemia, due to her failure to eat anything

substantive during the entire day.

The Court of Appeals properly took judicial notice of the prior mandamus



 Petitioners also move this Court to take judicial notice of the prior mandamus1

proceeding, In re Pleasant Glade Assembly of God, No. 2-98-222-CV, and move this Court to
request the record in that proceeding.
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proceedings.   The prior proceedings included undisputed evidence from Pastor McCutchen1

about the difficulties placed on the church when a member of its congregation complains of

being attacked by demons.  (See Appendix D)  He explains:

10. During the course of the services that Laura attended on Sunday, June

9,1996 through Wednesday, June 12, 1996, she exhibited some rather

bizarre behavior.  This included falling to the ground and writhing on

the ground with such force that she might have injured herself.  This is

not common practice within our church.  However, it is common

practice for us to deal with people who are suffering or agonizing by

laying hands on such persons and praying for them to come under the

influence and control of the holy spirit, as opposed to the influence or

control of an evil spirit. ...

11. After these series of incidents, Tom Schubert became increasingly

critical of the conduct of our church and the youth minister Rod Linzay,

and myself.  His criticisms are reflected in his correspondence and my

replies, copies of which are attached hereto as Exhibit D.  These are true

and correct copies of the letters delivered between us on the dates shown

on such letters.

12. As you can see, this dispute concerned his criticisms that he believed we

conducted the services improperly.  Because he was critical of the way

the services were conducted within the church, he hand delivered a letter

to my home, which I forwarded to Brother DuBose along with my

rebuttal letter on March 18, 1997.  Tom Shubert also met personally

with the Assistant District Superintendent, Morris Ivey, to air his

complaints about the church service.  The North District Council is the

authority that I must answer to within our denomination.  It has the

authority to discipline me, criticize me, or initiate proceedings to revoke

my credentials within the denomination.  After receiving all of the

correspondence and hearing both sides of this question, the

denomination did not in any way criticize or censor me, Rod Linzay,

Holly Linzay, or the Pleasant Glade Assembly of God Church.
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Apparently, dissatisfied with the results, the Schuberts have now gone

to court over this dispute regarding the church services.

13. ... We believe that demonic and evil influences are real dangers,

especially for our youth.  We believe in taking action (such as laying on

of hands and anointing with oil), and not just talking about combating

such evil forces.

... Many people did “lay hands” on Laura Schubert and pray for her,

according to the custom of our church.  This type of activity happens on

a very regular basis in our church, since we believe in the physical

conduct of laying hands on persons in order to pray for them.

16. Within our church, it is not unusual for a person to be “slain in the

spirit”.  This is a biblical experience, related in several accounts of the

Bible.  When this happens, a person often faints into semi-

consciousness, and sometimes lies down on the floor of our church.  It

is our belief that this is a positive experience in which the holy spirit

comes over a person and influences them.  It is our belief that the holy

spirit is not the only spirit that can influence a person.  Evil spirits can

move and can torment persons.  Also, it is possible that a person

(particularly a young dramatic person such as Laura Schubert) can take

advantage of the attention that this activity brings.  They can fake the

entire experience in order to draw attention to themselves. 

17. When a person comes forward in the service and begins having one of

these experiences, it is sometimes difficult to discern whether: (1) the

person is having a positive experience with the holy spirit, (2) whether

there might be evil spirits engaged in warfare against the holy spirit, (3)

whether there are emotional issues are involved, or (4) whether the

person is faking the entire process in order to gain attention.  Discerning

between these various influences and factors is a matter on which even

pastors within the church might disagree.  Tom Schubert (who was not

there) attributes Laura’s collapsing on the floor to emotional and

physical exhaustion.  Myself and others within our church attribute

Laura’s actions to other factors.
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SUMMARY OF THE ARGUMENT

This case involves a dispute that deeply involves religion, invoking the First

Amendment’s protections.  No Jury Question was submitted asking if the Church did anything

wrong.  Instead, Jury Questions were asked about whether the Pastors and Church Members

did anything wrong, and then liability was imposed on the Church because they were acting

in the “course and scope” of their religious duties for the Church.  One hundred percent of the

questioned conduct occurred during worship services.

Petitioners have never claimed that the First Amendment somehow gives them

immunity to commit intentional bodily injury.  Instead, the First Amendment protections

prevent religious beliefs and conduct from being  put “on trial” to see if psychologists and the

general public (the jury) agree with their practices.  Tort liability certainly does not disappear.

But, it must be limited.  Specifically, tort liability must be narrowly tailored (actually, only

slightly tailored), so that damages must be foreseeable, or that the defendants acted with

malice.

This is not requiring too much.  Laura Schubert originally pleaded that the Church and

its members acted with a malicious intent to cause foreseeable harm, and proceeded in

conscious disregard of that known danger.  But, Plaintiff did not prove that the Church or its

members acted with malice, or that the Plaintiff’s PTSD was foreseeable.

The Court of Appeals erroneously found waiver of First Amendment rights on two

basis. First, the court claimed that Petitioners waived their First Amendment rights by

admitting that the First Amendment does not apply to claims for intentional “bodily injury.”
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However, “bodily injury” does not include mental anguish, and certainly does not include

PTSD.  Second, the Court of Appeals found because the Petitioners did not get on the stand

and testify that their religion required them to act the way they did.  But, the First Amendment

does not only protect activities that are religiously required.   A person has a First Amendment

right to pray before meals, baptize their children or even circumcise them, even if their

religion does not mandate this behavior.  For the First Amendment to be triggered it is not

essential that the protected persons prove that they had no alternative under their religion to

do what they did.  The First Amendment is raised when a plaintiff comes into court to

complain solely about psychological injuries based upon conduct that happened in the middle

of religious services in response to her collapsing on the floor of a church and crying out that

demons were attacking her.

ARGUMENT AND AUTHORITIES

ISSUE NO. 1:

Whether the Court of Appeals erred in allowing recovery of damages for

Post Traumatic Stress Disorder based upon adults restraining a teenage

child when there was no jury finding and no evidence that PTSD was

foreseeable, and there was no malice nor other bad motive.

ISSUE NO 2:

Whether the Court of Appeals erred in finding that the expert

psychological testimony regarding Post Traumatic Stress Disorder met the

requirements for scientific reliability, as required by the Texas Rules of

Evidence and this Court’s holdings in Havner and Robinson.

ISSUE NO 3:

Whether the Court of Appeals erred in ruling that, as a matter of law,

Defendants-Petitioners were not entitled to submit their defense of In Loco

Parentis to the jury, because persons in the position of “baby sitters” enjoy

no such defense.



 The Oxford Dictionary Of World Religions, p. 268 (Oxford Press 1997) explains the2

world-wide belief in demons:
Demonic figures appear in all religions.  Examples are: in Judaism, dibbuks,
golems; in Christianity, fallen angels; in Islam, shaitans; in Hinduism, asuras,
raksasas; in Buddhism, asuras, yakkhas, mara; in China, kuei.
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To prevent duplication in briefing, as to these first three Issues, the Church hereby

adopts and incorporates by reference the Argument And Authorities by its Pastors (Reverend

Lloyd A. McCutchen and Youth Pastor Rod Linzay), and its Church Members (Holly Linzay,

Sandra Smith, Becky Bickel and Paul Patterson) in their companion Brief On The Merits.

 The Argument And Authorities in this particular Petition is devoted solely to First

Amendment issues.

ISSUE NO 4:

Whether the Court Of Appeals erred in finding that the First Amendment

right to freedom of exercise of religion did not place any constraints on

civil liability (i.e. requirement of malice or foreseeability) for a suit based

on allegations that a “Hyper spiritualistic environment” in church services

caused mental distress (Post Traumatic Stress Disorder), which is now

triggered by “anything related to religious activities” and includes “the loss

of her faith.”

A. A Concern Regarding Prejudice

Before proceeding with its actual argument, the Church pauses to raise a delicate issue.

The Church is concerned that this Court may have a negative view of the Church.  Such a

negative view may grow out of the prior published opinion (the mandamus proceeding) in this

case, and the fact that this case concerns the emotionally charged subject of demons.

The Assembly of God denomination believes in the actual presence of demons, a belief

shared by every world religion.   However, a mistake by West Publishing Company seriously2



 For a description of some of Laura’s wild hallucinations, see Appendix G to the Brief of3

Church Members and Pastors at page 4.
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distorts the Church’s beliefs in demons and the religious conduct in which the Church

engaged.

When this suit was originally filed, the Schuberts made wild allegations about religious

conduct, claiming that Church Members and its Pastors, especially Youth Pastor Rod Linzay,

engaged in truly bizarre conduct and that he made truly bizarre statements about demons.

These accusations were made by Laura Schubert, a person who sometimes hallucinates and

sometimes sees “little green men.”   Her accusations were truly incredible and false.3

The Church and Pastors were put in a difficult position.  On the one hand, they could

go to trial and prove that they did not engage in the religious conduct alleged, although they

would have to admit that they did talk about demons during church services.  But, such a trial

would itself violate the First Amendment.  It would be a form of heresy trial, such that the

Church’s and Pastors’ religion would be put on trial and their religious beliefs examined.

Originally, the trial court intended to force such a trial.  The trial court originally denied a

motion to dismiss the religious claims that complained about alleged prayers about demons,

possession by spirits, statements about visions of God, etc.

The Church and Pastors decided to seek mandamus to compel the dismissal of these

religious complaints.  However, an appellate court is not a fact finder.  See Hooks v. Fourth

Court of Appeals, 808 S.W.2d 56, 60 (Tex. 1991) (orig. proceeding) (“An appellate court may

not deal with disputed matters of fact in an original mandamus proceeding.”)



 December 3, 1998 Order of the Court of Appeals in Case No. 2-98-222-CV. 4

 Versuslaw.com provides the corrected opinion.5
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The Church and the Pastors could not factually contest the Schubert’s accusations in

the mandamus proceeding, but had to accept them as if they were true.  This was no minor

assumption.  In fact, the Church had to swallow hard to go forward with a mandamus

proceeding that required the Court of Appeals to assume the allegations were true, but such

is the nature of mandamus.  After the Court of Appeals issued its first Opinion, 991 S.W.2d

85, the Church and Pastors filed a Motion For Correction.  That motion reminded the Court

of Appeals that it had repeated, and intended to publish, the Plaintiff’s allegations as if they

were judicially established facts.  Publishing these allegations as if they were  “facts” would

be incorrect.

This Court of Appeals then granted the motion to correct  to reflect that its recitation4

of events was only the Plaintiff’s allegations and that they were presumed to be true for

purposes of that proceeding.  However, the corrected opinion was not published by West

Publishing.5

If the Justices now hearing this appeal were to begin by reading the West Publishing

Company’s version of the prior Opinion on mandamus, 991 S.W.2d 885, the Justices would

come away with the incorrect conclusion that the Church engaged in bizarre behavior.  That

is simply untrue.

The best way to deal with prejudice is simply to expose it to the light.  Enlightened



 Following their religious beliefs, people do bizarre things.  Some groups dunk people6

under water in an effort to save them from eternal suffering in hell, other groups chant phrases to
reach nirvana, some groups regularly reenact “eating the body” and “drinking the blood” of their
savior, other groups engage in circumcision of male infants.
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people realize that, while their own religious beliefs seem perfectly natural and normal, the

religious views of other denominations and religions seem downright offensive and eccentric.6

As the United States Supreme Court said of the strange ritual of animal sacrifice in Church

of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 531, 113 S.Ct. 2217, 124 L.Ed.2d 472

(1993):

Although the practice of animal sacrifice may seem abhorrent to some, religious

beliefs need not be acceptable, logical, consistent, or comprehensible to others

in order to merit First Amendment protection ... their religion cannot be deemed

bizarre or incredible.

Id. 508 U.S. at 531 (citations and internal quotation marks omitted). 

It is precisely because religious practices are viewed by outsiders as “aberrant” that

they require First Amendment protection.  It is only when the surrounding community is

abhorred by a religious practice that the First Amendment protections need to come to the aid

of the minority that hold the “strange” religious belief.  Church of Lukumi Babalu Aye, Inc.

v. City of Hiaheah, 508 U.S. 520, 531, 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993).

This need for First Amendment protection has grown, because psychology now

dominates our modern thought and our legal system.  In the trial, the actions of the Church

were critiqued by three persons from the field of psychology who testified that the Church

caused psychological injuries.  Monetary damages were then imposed on the Church, its
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Pastors, and members to compensate Plaintiff for psychological injuries.  Consider, for

example, the actions of Reverend Lloyd McCutchen, a long-time pastor within this

denomination, now nearing retirement.  What was his wrongful conduct?  He was not even

present during the first Sunday night incident, nor during most of the Wednesday night

incident.  The testimony is that he was summoned over to the Youth Service where he directed

that some peaceful music be played via a tape, and then he “prayed for her, he knelt by her

head . . ..”  (RR 12, p. 146)  He then called her parents, who came to get her.

The jury imposed 50% of fault against him, personally, the largest of any defendant.

Why?  If Laura was truly complaining of being restrained, then liability would be imposed on

the people who restrained her.  Reverend McCutchen neither restrained her nor advised others

to do so.

If the jury wanted to impose liability on a Church to strike back at its religion, it would

have faulted the Church.  But, the Church itself was not included in any Jury Question.  The

jury saw the most obvious representative of the Church, Pastor McCutchen, and faulted him

for Laura’s psychological injuries.  He was personally hit with the largest percentage of fault,

50%.  Thus, to accept the Jury’s Verdict, one must accept the notion that the person most at

fault for Laura’s PTSD is Pastor McCutchen, because he responded to a call for help and

came over and prayed for Laura.  Obviously, the jury did not like him praying.

B. The Standard Of Review: The WHOLE Record

When the judicial system invades the area of conduct protected by the First

Amendment, the Supreme Court imposes an obligation on courts to conduct an “independent
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examination of the whole record in order to make sure that the judgment does not constitute

a forbidden intrusion on the field of free expression.”  National Organization for Women, Inc.

v. Scheidler, 267 F.3d 687, 701 (7th Cir. 2001); Turner v. KTRK Television, Inc., 38 S.W.3d

103, 114 (Tex. 2000) (“we must independently consider the entire record”).

In addition, the stringent First Amendment protections, originally developed under libel

law in New York Times v. Sullivan, have been applied to suits against churches and their

members.  See Alan Stephens, Annotation, Free Exercise of Religion Clause of First

Amendment as Defense to Tort Liability, 93 A.L.R. Fed. 754, 774-77 (1989).  As explained

in Paul v. Watchtower Bible & Tract Society of New York, Inc., 819 F.2d 875, 883 (9th Cir.

1987) (suit for emotional harms against Jehovah Witnesses):

State laws whether statutory or common law, including tort rules, constitute

state action.  In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11

L.Ed.2d 686 (1964), the Supreme Court ruled that state libel laws are subject

to the constraints of the first amendment.  “The test,” according to the Court,

“is not the form in which state power has been applied but, whatever the form,

whether such power has in fact been exercised.”  [citations omitted]  For

purposes of this test, we see no difference between libel and other forms of

torts.  Clearly, the application of tort law to activities of a church or its

adherents in their furtherance of their religious belief is an exercise of state

power.  When the imposition of liability would result in the abridgement of the

right to free exercise of religious beliefs, recovery in tort is barred.

And concluding: 

A religious organization has a defense of constitutional privilege to claims that

it has caused intangible harms–in most, if not all, circumstances.  As the United

States Supreme Court has observed, “[t]he values underlying these two

provisions [of the first  amendment] relating to religion have been zealously

protected, sometimes even at the expense of others interests.”

See also, Sands v. Living Word Fellowship, 34 P.3d 955 (Alaska 2001) (applying these same
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First Amendment standards to a suit involving intentional infliction of emotional distress).

C. This Case Began And Ended As A Religious Dispute

After the events at the Church, Tom Schubert, then a Pastor and Missionary for the

Assembly of God denomination, wrote letters complaining to the Senior Pastor of the way this

situation was handled.  His complaints were entirely religious saying, “We will leave it to you

to investigate if you feel it is necessary,” and adding “I am placing this situation in your hands

and hope God gives you wisdom.”  He too phrased the entire incident in terms of spiritual

warfare:

What those kids went through during a night of spiritual battle was just as

hurtful as what Laura faced in Africa.  Laura knows that Demons are bigger and

more dangerous than Cameroonian solders with machine guns.  Pray for her.

She went through a war and is now a casualty ...

Tom Schubert’s letter of August 2, 1996, contained at p. 085 to Appendix to Petition For Writ

of Mandamus proceeding, No. 2-98-222-CV.

Not receiving satisfaction from the Senior Pastor, Tom Schubert appealed to the

denomination’s District Superintendent, Derwood Dubose, demanding that disciplinary action

be taken against the Church.  Id. at pgs. 117-124.  Not receiving satisfaction, he then filed this

lawsuit.  Thus, the Original Complaint was filled with allegations about the Church’s religious

statements about demons, God, the cross, prayers, exorcism, etc.  (CR 1, pgs. 4-16)  In

response to the original dismissal motion, Tom Schubert authored his own Affidavit

complaining that the conduct at the Church was, according to him, out of line with the beliefs

and practices of the Assembly of God denomination.  (See pgs. 161-166 to Appendix to



BRIEF ON THE MERITS - PLEASANT GLADE ASSEMBLY OF GOD CHURCH -  PAGE 16

Petition For Writ of Mandamus proceeding.)  The Original Complaint alleged that this

religious conduct traumatized Laura Schubert and emotionally injured her by causing PTSD.

(CR 1, pgs. 16-17)  While the Original Petition also complained of restraint, the resulting

injury from this conduct was alleged to be some bruises and scratches.  Only after the first

mandamus proceeding required dismissal of the religious complaints did Laura Schubert then

heavily amend her allegations to complain that being restrained had caused her PTSD.  While

this pleading was used to get the case into court, complaints about religion permeated the

entire trial.

Her PTSD was directly linked to religion.  For example, one witness Charles D.

Wilson, told about taking Laura on his family vacation.  She showed no psychological

problems during the vast majority of the trip.  But, after going to church on Sunday morning,

her entire affect then became depressed and sullen.  This testimony was offered for the sole

purpose of showing that her going to a church service on Sunday morning triggered her

PTSD.  (RR 11, p. 22)

And, after his daughter’s favorable jury verdict Tom Schubert then made his statement

to the press, “This is a situation where religion went real bad.”  (Fort Worth Star Telegram,

March 23, 2002) The Church submits that courts do not decide when religion “goes bad.”

D. The “Actual Malice” Requirement

First Amendment restrictions on tort liability were developed under the law of libel.

Libel and slander law originally imposed liability upon a defendant because he “intentionally”

printed material about a plaintiff.  If that information was false, he was found to have engaged
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in the “intentional tort” of defamation, regardless of whether he thought the information was

true.  As the court explained in New York Times v. Sullivan, under some tort law, “malice is

presumed.”  376 U.S. 254, 267-284, 84 S.Ct. 710, 726, 11 L.Ed.2d 686, 706 (1964)  However,

the Supreme Court found that “the power to create presumptions is not a means of escape

from constitutional restrictions.”  The Supreme Court then rejected presumed malice and

required that malice “is a matter of proof by the plaintiff.”  Id.; Moore v. University of Notre

Dame, 968 F.Supp. 1330 (N.D.Ind. 1997) (“Moore [plaintiff] must clear the hurdle of

showing the defendants acted with the requisite malice.  Actual malice may not be

presumed.”).  Thus, malice must be proven by a plaintiff.

Here, the Plaintiff failed to produce any evidence that any Petitioners acted with any

actual malice, such an intent to injure or harm Laura.  Instead, the evidence is that every

person who approached Laura did so because they believed she needed help, i.e. prayer.  (RR

14, p. 184)  As the court stated in Paul v. Watchtower, supra 819 F.2d at 887 ftn. 7:

... she [plaintiff] has neither alleged nor shown that members of the Church

hierarchy were motivated by reasons unrelated to their interpretation of the

dictates of their religion.

E. The Limitation On Damages

In addition, the First Amendment also imposes strict limitations on the scope of

damages that are allowed.  Damages cannot be presumed, they must actually be proven.  See

Dunn & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 751, 756-57, 105 S.Ct.

2939, 2941, 2943-44, 86 L.Ed.2d 593 (1985); Gertz v. Robert Welch, Inc., 418 U.S. 323, 349,

94 S.Ct. 2997, 3011-12, 41 L.Ed.2d 789 (1974); Vassallo v. Bell, 534 A.2d 724, 740



 Of course, such a presumption would directly contradict her own expert witness, who7

negated foreseeability of PTSD even if there had been a psychologist present at the time of the
events.  (RR 13, p. 272-273)
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(N.J.Super.A.D. 1987):

Here, however, the Court of Appeals held that PTSD damages were presumed to be

foreseeable.   The PTSD damages were treated as “direct damages” with the holding:7

Direct damages, also known as “general” damages, flow naturally and

necessarily from the wrong and compensate the plaintiff for the loss that the

defendant is conclusively presumed to have foreseen as a result of his wrongful

act.

(Opinion, Appendix C at 174 S.W.3d at 397, emphasis added.)

However, given the First Amendment’s importance in avoiding any “presumption” of

damages, foreseeability should not to be presumed.  PTSD damages should be proven as

Special Damages, recoverable only if they are foreseeable.

Why should foreseeability be imposed as part of constitutional protections?  The courts

can impose liability for religious conduct only if the liability is “narrowly tailored” to serve

a compelling state interest.  Imposition of broad tort liability for unforeseeable damages is

simply not “narrowly tailored.”

The requirement that state intrusions into First Amendment conduct must be “narrowly

tailored” is a universal First Amendment principle.  Sable Communications of Cal., Inc. v.

FCC, 492 U.S. 115, 126, 109 S.Ct. 2829, 2836-2837, 106 L.Ed.2d 93 (1989); R.A.V. v. St.

Paul, 505 U.S. 377, 395, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992); United States v. Am.

Library Ass’n, 539 U.S. 194, 218, 23 S.Ct. 2297, 2310, 156 L.Ed.2d 221 (2003) (Justice
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Breyer concurring “a means narrowly tailored to achieve the desired objective”); Denver Area

Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 116 S.Ct. 2374, 135 L.Ed.2d 888

(1996) even efforts to protect children from pornography must be “narrowly tailored” due to

First Amendment concerns); Burson v. Freeman, 504 U.S. 191, 112 S.Ct. 1846, 119 L.Ed.2d

5 (1992) (statute prohibiting political campaigning in designated areas survived only because

it was “narrowly tailored” to serve a compelling state interest). Most importantly, any

recovery of damages for “intangible harms,” such as mental anguish damages, are barred “in

most, if not all, circumstances.”  Paul v. Watchtower, supra, at 883.

In sharp contrast, the trial court submitted a Charge (Appendix A) that broadly imposed

liability for unforeseeable consequences regardless of the Petitioners’ good faith.  Despite

objections, this Charge was not “narrowly tailored” to include only malicious or foreseeable

injuries.  The imposition of broad liability runs afoul of Petitioners’ First Amendment rights.

F. Why Were The Intentional Tort Claims

Not Originally Dismissed Via Mandamus?

The question may naturally arise to this Court:  if the First Amendment prohibits Laura

from recovering under such intentional tort theories, then why didn’t the Church and Pastors

originally seek to dismiss those counts in the original mandamus proceeding?

The answer to this question lies in the original state of the pleadings the Petitioners

faced and the extraordinary nature of mandamus proceedings.  In the Original Petition filed

by the Schuberts, they pled that the Church and the Pastors acted intentionally to commit a

battery and false imprisonment upon Laura, and acted with “actual malice.”  (Plaintiff’s
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Original Petition, p. 15; CR 1, p. 16)  They pled that all of Laura’s injuries were foreseeable.

In fact, the Plaintiffs pled that the risk of these future harms was subjectively understood by

the Pastors and Church Members, but supposedly they ignored these known risks.  (Original

Petition, p. 12-16; CR 1, p. 17)

Petitioners could not possibly have sought mandamus to dismiss those charges.  They

pleaded the exact limitations on tort liability that the First Amendment imposes:  foreseeable

damages caused by heinous conduct committed with actual malice.  They could hardly seek

mandamus on the grounds that the allegations were not true.  They prepared for a trial that

was supposedly going to prove they maliciously intended to injure Laura in foreseeable ways.

But, the proof did not materialize.  Given the gap between pleading and proof, one would

have expected a directed verdict.  But, instead, the trial court simply deleted all of the

elements that plaintiff failed to prove, and also deleted any affirmative defenses, such as in

loco parentis.  No defensive instructions or limitations were submitted.

SUB-ISSUE NO. 4A:

Whether the Court of Appeals erred in ruling that the Petitioners somehow

waived their First Amendment issues.

Contrary to the Court of Appeals’ assertion, Petitioners have never waived their First

Amendment rights.  They asserted them in every pleading, at every phase, and in every brief.

Indeed, reviewing the history of these proceedings, it would not have been possible to more

vigorously assert the First Amendment protections.  Even before trial the Petitioners

prosecuted the original mandamus, and the follow-up plea that the writ actually issue, all on

First Amendment grounds.  The Petitioners sought dismissal, summary judgment, motions in



 The Petitioner’s original mandamus action to the Court of Appeals did not seek relief8

for Plaintiff’s “secular claims” for  “bodily injury”:
Therefore, Relators [Original Parties] do not request that this Court
issue mandamus to stop litigation of this ‘secular controversy for
“bodily injury.”  

(Church’s Petition For Writ of Mandamus, CR 9, p. 1576-1577).
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limine, objections to evidence, directed verdict, renewed their motion for directed verdict, and

even requested a jury instruction to instruct the jury on the First Amendment.  Post trial they

continued their First Amendment protestations with a motion for judgment n.o.v. and a motion

for new trial.  All of these were denied.  Nonetheless, the Court of Appeals found waiver on

two basis.

First, the Court of Appeals found waiver because in the original mandamus proceeding,

the Petitioners freely admitted that they had no First Amendment defenses to claims for

intentional “bodily injury” that Plaintiff originally alleged.   This type of admission in8

litigation is to be encouraged.  Litigation is greatly facilitated when litigants will narrow the

issues by making key admissions.  But, as this Court has probably noticed, most counsel

refuse to engage in candid admissions.

Have you ever wondered why a lawyer will not admit the most basic facts or legal

principles?  For example, a judge in oral arguments freely asks a lawyer to admit that his

client’s tort claims are controlled by the two year statute of limitations.  Judges are then

annoyed that the lawyer refuses to make this basic admission?  Why such extreme reluctance

to admit the most basic thing?  Narrowing the issues becomes tedious. 

The lawyer’s reluctance is a recognition that the heaviest weapon in the appellate



 Lawyers tell the apocryphal story of the appellate judge who, hearing a difficult Point of9

Error, raises his hand in conference and waives, as if to say Goodbye.  This waiving gesture
simultaneously signifies waiver and “bye bye” to the difficult point of error.

 Searches via Westlaw.  10

 Anderson v. Leasecomm Corp., 2006 WL 1314128 (Tex.App.–Dallas 2006).11

 Texas Property and Cas. Guar. Ass’n v. National American Ins. Co., 2006 WL 821068,12

*11 (Tex.App.–Austin 2006).

 SunBridge Healthcare Corp. v. Penny, 160 S.W.3d 230, *242 (Tex.App.– Texarkana13

2005).
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judge’s arsenal is the hammer of waiver.   For example, given the above admission about the9

statute of limitations, appellate judges will sometimes recite things in their opinion such as,

“counsel admitted that the two year statute of limitations controls.”  The lawyer agonizes that

the courts conveniently overlooked one critical word in his admission, the word tort.  And,

the lawyer wonders if he must now contact his malpractice carrier.  Next time, the lawyer will

make no such admissions, never.  Argue anything, but admit nothing!  

The vast majority of appellate decisions are based in whole or in part on waiver.

Waiver covers almost every appellate decision, from contract cases to capital punishment.

For example, during the year 2005, more than 900 Texas appellate decisions discussed waiver

of alleged errors.  By way of contrast, less than half as many cases discussed a common legal

principle, breach of contract.   There are countless ways in which Courts of Appeals find10

waiver.  The list is simply too long to compile.  A few examples must suffice.  Waiver is

found by appellate courts due to inadequate briefing,  failing to object to a party’s11

participation in trial,  not raising discovery deficiencies prior to trial,  and by statements12 13



 Adams v. State, 179 S.W.3d 161 (Tex.App.–Amarillo 2005).14

 Grove v. Overby, 2004 WL 1686326, *3 (Tex.App.–Austin 2004).15

 For example, see Coastal Tankships, U.S.A., Inc. v. Anderson, 87 S.W.3d 591, 62016

(Tex.App.–Houston [1st Dist.] 2002, pet. denied) (Justice Cohen dissenting “Coastal neither
specified to which of these many pages it was objecting, nor claimed all 288 pages were
inadmissible.”) 
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during oral arguments.   If a party responds to inadmissible evidence (properly objected to)14

by introducing refuting evidence, he arguably waives any complaint about the original

admission.   Not surprisingly, the body of waiver law is so complex, appellate justices15

sometimes disagree and dissent on whether waiver has occurred.16

Courts should encourage frank admissions from counsel by not expanding a limited

admission into a larger waiver.  Other courts, apparently wanting to encourage candid

statements by counsel, narrowly construe alleged judicial admissions.  “A judicial admission

must be a clear, deliberate, and unequivocal statement,” Regency Advantage Ltd. Partnership

v. Bingo Idea-Watauga, Inc., 936 S.W.2d 275, 278 (Tex. 1996); Heritage Bank v. Redcom

Labs, Inc., 250 F.3d 319, 329 (5th Cir. 2001); and Pelts & Skins, LLC v. Landreneau, 365

F.3d 423 (5th Cir. 2004) (an ambiguous sentence cannot constitute a judicial admission).

In citing the supposed judicial admissions, the Court of Appeals, below, simply

overlooked one little word in the Petitioner’s admission, bodily.  If a church or pastor is sued

for bodily injury, such as car wreck or a broken arm, then the First Amendment does not

apply.  However, “bodily injury” means just that: injury to the body, not mental anguish.

Black’s Law Dictionary, 7th Ed. 1999, p. 789 (“physical damage to a person’s body.”); see
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also, Eshtary v. Allstate Insurance Company, 767 S.W.2d 291, 293 (Tex.App.–Fort Worth

1989, writ denied) and Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819, 820 (Tex. 1997)

(“bodily injury” does not include mental anguish).  Had Plaintiff recovered damages for a

bodily injury (such as medical expenses for mending a broken arm), the First Amendment

would not apply.  But, the Plaintiff did not prove any damages for “bodily injuries”, and only

suffered damages in the form of PTSD, a removed form of mental anguish damage to which

the First Amendment does apply.  The Court of Appeals was wrong to find waiver on the

basis of a prior statement about bodily injury.

The Court of Appeals engaged in a similar misuse of an admission about the Pastors

being in the course and scope of their employment.  The Church complained that a judgment

was entered against it, even though there was no jury verdict against it.  No Jury Question

asked about the Church itself.  This naturally presents the question, were the Pastors in the

course and scope of their employment?  The Church briefed the issue, noting that employees

who engage in torts like assault and false imprisonment are usually outside of the scope of

their employment, as a matter of law.  But, again, the candor of counsel can narrow the issues

and return litigation to reality.  The reality was that the Pastors were not acting ultra vires.

Instead, they were engaged in religious activities for the Church.  They were praying!  To

simplify this “course and scope” issue, the Church made a carefully worded admission, as

follows:

The Church is willing to make the following carefully worded admission:

Because (and only because) the Pastors were performing their religious duties

during church services, the Pastors were in the course and scope of their work
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for the Church during the times in question.

(Brief of Appellant Pleasant Glade Assembly of God, page 7.) 

Wanting to avoid First Amendment issues raised by imposing liability based on prayer,

the Court of Appeals simply stripped this “carefully worded admission” of its stipulation that

the Pastors were performing “their religious duties.”  The Court took the admission out of

context by quoting only half of it, stating: 

Further, appellants admit that McCutchen and Linzay “were in the course and

scope of their work for the Church during the times in question.”

(Court of Appeals’ Opinion, Appendix C, 174 S.W.3d at 407.)

This is brazen.  This Court would chide any counsel if they quoted half of a key

sentence of a judicial opinion, ignoring the conditional language at the first half of the

sentence.  But, the Court of Appeals was straining to find waiver to avoid a difficult

constitutional issue, so they resorted to a half-quotation taken out of context.

Relentlessly, pursuing waiver, the Court of Appeals also found that the First

Amendment defenses were “waived” because the Petitioners did not get on the stand and

testify that their “assault and imprisonment was based on their sincerely held religious

beliefs.”  (Appendix C, ftn. 81.)  This borders on the ridiculous.

First, if the Church Members took the stand and began voluntarily testifying to the jury

about the dictates of their religion (prayer, laying on of hands, spiritual warfare), they would

have injected religion into the trial.  Of course, cross-examination would follow.  (Example:

the Bible does not actually require laying on of hands for prayer, correct?)  Now, that would
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be waiver!  The Church Members would have voluntarily submitted their religious beliefs to

the jury for examination.

Second, if members of a church had absolutely proved that their religion caused them

to commit intentional torts, such as battery, would they then enjoy any First Amendment

protection?  The Court of Appeals seems to hold that their key to First Amendment

protections was testimony that their religion requires “assault and imprisonment based on their

sincerely held religious beliefs.”

Such a standard is not consistent with the law.  Instead, constitutional protections are

invoked when tort liability is imposed upon the type of activities that come within the First

Amendment.  For example, publishing news articles comes under the First Amendment

freedom of the press, without any testimony needed from the publisher that he was somehow

required to libel a person.  The publisher engaged in a protected activity, publishing, so the

First Amendment applies.  Sullivan, 376 U.S. at 267-284.   Similarly, religious reactions of

Pastors to a girl crying out that she is tortured by demons during a Pentecostal service comes

within First Amendment freedom of religion protections.

The Court of Appeals engaged in a flawed analysis by first deciding that the Petitioners

engaged in an “intentional tort,” and then secondarily considering whether there is any First

Amendment protection for persons who commit “intentional torts.”  This is a flawed approach

that is quite old and was once used with torts like “libel” or “insurrection.”  Plaintiffs would

sue with these allegations, then argue that the First Amendment had no place in protecting

people that engage in libel or insurrection.  However, the Supreme Court demands that the



 Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533; 113 S.Ct. 2217, 12417

L.Ed.2d 472 (1993).
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courts look beyond these labels:

In deciding the question now, we are compelled by neither precedent nor policy

to give any more weight to the epithet ‘libel’ than we have to other ‘mere

labels’ of state law.  Like insurrection, contempt, advocacy of unlawful acts,

breach of the peace, obscenity, solicitation of legal business, and the various

other formulae for the repression of expression that have been challenged in

this Court, libel can claim no talismanic immunity from constitutional

limitations.  It must be measured by standards that satisfy the First Amendment.

New York Times v. Sullivan, supra, 376 U.S. at 269.

Also, an individual need only prove that his religion requires something, if he is

seeking to negate some secular law while trying to secure some secular benefit.  In the vast

majority of constitutional cases involving freedom of religion, the church member has left the

sanctity of his church and entered the “world” to seek some secular benefit, such as

unemployment benefits, Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965

(1963), seeking public office, McDaniel v. Paty, 435 U.S. 618, 629, 98 S.Ct. 1322, 1329, 55

L.Ed.2d 593 (1978), entering military service, Goldman v. Weinberger, 475 U.S. 503, 106

S.Ct. 1310, 89 L.Ed.2d 478 (1986), or reaching his hand out to grasp secular money, Tilton

v. Marshall, 925 S.W.2d 672, 677-78 (Tex. 1996).  When the church member leaves his

church to seek worldly benefits, he can hardly be surprised to find that he is subject to some

“neutral” regulation by the State.  This is referred to as the “minimum requirement of

neutrality.”   In that context, he must show that his religion requires him to do something,17

such as not work on Sunday.  Sherbert v. Verner, supra.
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But, it is an entirely different matter when church members stay within their own

church, as here, during normal hours of worship (Sunday night and Wednesday night), and

are interacting with one another in the context of spiritual warfare.  In this case, the State has

thrown open the doors of the church and walked into the inner sanctuary to see whether it

condones or prohibits certain conduct.  And, the State now uses the measuring stick of

psychological  opinions to measure the Church’s conduct.

In the cases where the State enters the church’s doors, the courts must slightly limit tort

liability in deference to freedom of religion.  Church of Lukumi Babalu Aye, Inc. v. Hialeah,

508 U.S. 520, 531; 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993) (bizarre activities in the services

protected, without proof that their religion “requires” animal sacrifice) and Paul v.

Watchtower Bible & Tract Society Of New York, 819 F.2d 875 (2nd Cir. 1987) (“[r]eligious

activities which concern only members [persons] of the faith are and ought to be free–as

nearly absolutely free as anything can be.”)

Here, the courts are literally stepping between church members during their service,

a dangerous place for courts.  The courts can do so, but they must follow a narrow path,

limiting its judgments to liabilities for bodily injuries, or foreseeable mental injuries

maliciously inflicted.

PRAYER FOR RELIEF

Petitioner prays that this Court grant their Petition For Review, reverse the Court of

Appeals, and grant such other relief to which they show themselves justly entitled.
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