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STATEMENT OF THE CASE

Natureofproceedings:

Identityof trial court:

Courseofproceedings:

The underlyingcaseis a lawsuit involving defectsin a home
built and sold by Relator Obra Homes,Inc. Real Partiesin
InterestConsueloCuellar and Carlos Cuellar purchasedthe
home and have been injured by the various defectsin the
home.

Hon. Migdalia Lopez, presidingjudge of the l97~~~District
Courtof CameronCounty,Texas.

Relatorsmovedto compelarbitrationof all claimspursuantto
an arbitrationclausein the PurchaseAgreementbetweenthe
parties. Tab A. The trial court deniedRelators’motion to
compelon severalgrounds.TabC.

Court ofAppeals
Disposition: Panelof the ThirteenthCourt

Yanez, Castillo, and Garza
Petitionfor Writ of Mandamus.

of Appeals including Justices
summarily denied Relators’
TabE.

STATEMENT OF ISSUES

Was it a clearabuseof discretionto deny Relators’motion to compel mediation,

given the lack of mutuality of obligationsbetweenthe parties,the proceduralunfairness

of therequiredarbitration,andtheparties’ disparatepowerin thetransaction?

v
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TO THE HONORABLE SUPREMECOURT:

Real Parties in Interest Consuelo Cuellar and Carlos Cuellar (together,

“Plaintiffs”) file this Responsein oppositionto Relators’Petitionfor Writ of Mandamus.

At issueis an arbitrationclausein apre-printedform that(1) gives Relatorstheunilateral

right to opt out of arbitration; and (2) gives Relators the unilateral right to selectthe

methodof arbitration. For the reasonsdiscussedbelow, this Courtshoulddeny Relators’

Petitionandallow Plaintiffs’ claimsto be litigatedin the trial court.

STATEMENT OFFACTS

Relator, Obra Homes,Inc., is a homebuilderthat constructedPlaintiffs’ home.

Relatorenteredinto an “Obra Homes,Inc. PurchaseAgreement”(the “Agreement”) with

Plaintiffs for the purchaseand constructionof their home in CameronCounty, Texas.

Tab A at Ex. 1(A). Relatordraftedand preparedthe Agreementat issue. In its form

Agreement, Relator included a “Binding Arbitration” clause and “Seller’s Option to

Cancel”clause. These clausesgive Relatorsunilateral control over various aspectsof

arbitration thatarenot affordedto Plaintiffs.

The arbitration clausepurports to bind Plaintiffs to arbitration for any and all

claims. Relator,however, is not similarly bound. The “Binding Arbitration” clauseis

immediatelyfollowed by the “Seller’s Option to Cancel”clause,whichprovidesRelator

the unilateralright to avoid binding arbitrationandterminatethe Agreement,at its sole

option, under certain circumstances. In addition, the arbitration clause itself gives

Relatorthe soleright to selectthearbitration serviceto be usedto adjudicatethe parties’
1
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disputes,with no parametersor limitations on the exerciseof that right. Under that

provision, Relators could select an arbitration procedure that is biased against

homeownersandin favor of builders,andPlaintiffs wouldhaveno recourse.

SUMMARY OF ARGUMENT

The trial court properly applied the law to the facts andevidence;it did not act

arbitrarily or unreasonablyandthus did not abuseits discretion. It is within the trial

court’s discretion to determinewhetheran arbitrationclauseis unconscionable,andthe

trial court did not act arbitrarily or unreasonablyin denyingRelators’motion to compel

arbitration. Basedupon the totality of the circumstances,the bargainingprocessleading

to the formation of the Agreement,with its significantly lopsidedarbitrationclauseand

its unilateralescapehatchfor Relators,wastaintedwith oppressionandunfairness.

ARGUMENT

A. The standardfor grantingmandamusis deferentialto the trial court’s decisions.

A writ of mandamusis an extraordinaryremedyandis availableonly in limited

circumstances. Walker v. Packer, 827 S.W.2d 833, 839 (Tex. 1992). Mandamusis

properonly when the recordestablishes(1) a clearabuseof discretionor the violation of

a duty imposedby law, and(2) the absenceof a clear andadequateremedyat law. In re

Perritt, 973 S,W.2d776,780(Tex. App. Texarkana1998, orig. proceeding);Cantu v.

Longoria, 878 S.W.2d131, 132 (Tex. 1994); Walker,827 S.W.2dat 839-840.

Relatorsmust show a clearabuseof discretion,andit is aheavyburden. The test

is not whetherthe reviewingcourt would reachadifferent decisionunder the facts,but

2
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whetherthe trial court clearlyactedwithout referenceto any guidingrules or principles.

Downer v. AquamarineOperators, Inc., 701 S.W.2d238, 241-242 (Tex. 1985). With

respectto factual determinationsor matterscommittedto the trial court’s discretion,the

reviewing courtmaynot substituteits judgmentfor thetrial court’s. Brady v. Fourteenth

Court ofAppeals,795 S.W.2d712, 714(Tex. 1990);Walker, 827S.W.2dat 839.

A trial court’s determinationregardingtheexistenceof an arbitrationagreementis

reviewedfor abuseof discretion. In re C & H News, 133 S.W.3d642, 645 (Tex. App. —

Corpus Christi 2003, orig. proceeding). This Court must defer to the trial court’s

determinationunlessyou concludethat “the trial court could reasonablyhave reached

only onedecision.” Id. Whetheranagreementimposesa duty on thepartiesto arbitratea

disputeis a matterof contractinterpretationanda questionof law for the court. Tenet

HealthcareLtd. v. Cooper,960S.W.2d396, 388 (Tex. App. — Houston[14th Dist.] 1998,

pet. dism’d w.o.j.); City ofAlamo v. Garcia, 878 S.W.2d664, 665 (Tex. App. — Corpus

Christi 1994,no writ).

B. Relatorsretaintheunilateralability to opt out of thecontractfor certainclaims
th~i~rbitr~1ioiLnrovisionis thus ill~p~y~

Mutual promisesto give up the right to litigate can be sufficient considerationto

supportan arbitrationagreement.J.M. Davidson,Inc. v. Webster,128 S.W.3d223, 228

(Tex. 2003). A promiseto arbitrateis illusory, however,when it fails to bind one party,

who “retains the option of discontinuingperformance.”In re C & H News Co., 133

S.W.3dat 647. This Court recentlyheld that an arbitrationagreementis illusory if one

3

463062



party retains the right unilaterally to modify or terminate the agreement to arbitrate

disputes. LM. Davidson,Inc., 128 S.W.3dat 230-231. “Under Texas law, an ‘opt-out’

provision purporting to give one party the unilateral right to avoid their contractual

obligations renders the contract invalid for want of mutuality.” In Re Palm Harbor

Homes, Inc., 129 S.W.3d 636, 644 (rex. App.—Houston (P Dist] 2003, orig.

proceeding) (fmding no abuse of discretion where trial court declined to enforce

arbitration clause in mobile home purchase contract, becausemanufacturerretained

unilateralright to opt out of arbitration).

Onerecent casefound thatan agreementto arbitratelackedmutuality becausethe

employeewasrequired to submit all claimsto arbitration, but theemployerretained some

right not to arbitrate. In re Jobe ConcreteProducts,2003 Tex. App. Lexis 6582 *10

(Tex. App. — El Paso 2003, orig. proceeding) (not for publication) (arbitration

agreement lacked mutuality where “the languageof the agreementcreated mutual

promisesby both to forego their right to a jury trial which could be terminatedor altered

by the Employer with or without the consentof the employee”).Another court rejected

an arbitrationprovision thatallowed one party“to unilaterally amendthe typesof claims

subjectto arbitration. Thus,the relator retains the ability to pick andchoosetheclaims it

wants to arbitrate.” In Re C&H NewsCo., 133 S.W.3d at 647. SeealsoIn Re Tenet

Healthcare, Ltd. 84 S.W.3d 760, 766 (rex. App.—Houston [P Dist] 2002, orig.

proceeding)(mutualpromiseswaiving right to litigate will constitutevalid consideration

for agreementto arbitrate,provided neither partycanunilaterally rescind); LaborReady
4
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Central IlL L.P. v. Gonzalez,64 S.W.3d 519 (Tex. App. — Corpus Christi 2001, orig.

proceeding) (denying enforcementof an arbitration provision for lack of mutuality of

obligation).

The arbitration provision here purports to be absoluteas to Plaintiffs. Under

certaincircumstances,however,Relatorsmay opt out of the contractentirely ratherthan

arbitratedisputes.Theprovisionreads:

Seller’s Option to Cancel. Notwithstandingthe foregoing, if for any
reason,a bonafide disputeshouldarisebetweenPurchaserandSellerprior
to closing, andif suchbona fide disputecannotbe resolvedto the mutual
satisfaction, Seller at its sole option may either submit the dispute to
binding arbitration or mayterminatethis agreementby written notice to
thePurchaserprior to closing. If Sellerterminatesthepurchaseagreement,
Sellershall returnto PurchasertheEarnestMoneypaid to Seller to bind the
contract,andany cashdepositspaid by Purchaserfor any option, selection
or changeorder,whetherrefundableornot

Tab A Ex. 1(A) (emphasisadded). By including sucha provision, Relatorshavea free

passfrom arbitrationfor certainclaims while Plaintiffs haveno suchrights. There is no

noticerequirement,nor is the right to opt out prospectiveonly. As with the provision in

C&H News, Relators can unilaterally “pick and choose the claims they want to

arbitrate.”1 Suchaone-sidedprovisiondeniesthe arbitrationprovisionstheirmutuality.

Here is an exampleof how thatopt-outprovision could be usedimproperlyagainstPlaintiffs.
If Relatorswere negligentin the constructionprocess,suchthat therewas damageto the house
and closing would be delayed,Plaintiffs could invoke the arbitration provision to recover
damagesproximately causedby Relators’ breach. But underthe unilateral opt-out provision,
Relatorscould then, “at their sole discretion,” chooseinsteadto terminate the entire contract
rather thanarbitrateandpay damagesto Plaintiffs. By Relators’ unilateral act of choosingthe
opt-outprovision,they canwashout theirliability for breachundertheAgreement.

5
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Becausethe agreementsmandatearbitration of anyclaimsby Plaintiffs, but allow

Relatorsto opt out of arbitration at their “sole discretion” undercertain circumstances,

they lack mutuality, andthe trial court did not abuseits discretionin declining to enforce

them againstPlaintiffs. At a minimum, there is an ambiguityas to whetherthe parties

intendedto give Relatorsan unconditionalright to opt out of arbitration; on mandamus

(as distinguishedfrom interlocutory appeal) it was not a clear abuseof discretion to

resolvethat ambiguityagainstRelators,who draftedthe provision. SeeJ. M. Davidson,

128 S.W.3dat 230-231 (becauseagreementwas ambiguousas to whetherthe arbitration

agreementwas illusory, order on interlocutory appealreversedand remandedto trial

courtto resolveambiguity).

C. The agreementsareunconscionable.

1. Standardsfor measuringunconscionability

The doctrine of unconscionabilityapplies to arbitration agreementsjust as it

appliesto othercontracts. SeeIn re FirstMerit Bank, N.A., 52 S.W.3d749, 756 (Tex.

2001). This Courthasheld that decidingwhetheran arbitrationclauseis unconscionable

is a questionwithin the trial court’s discretion. In re Halliburton CompanyandBrown &

RootEnergyServices,80 S.W.3d566 (Tex. 2002). Specifically this Courtexplainedthat

both substantiveand proceduralunconscionabilityare matters to be determinedby the

trial court:

In In re OakwoodMobile Homes, Inc., 987 S.W.2d 571, 573 n.3 (Tex.
1999), we observed in dicta that substantiveunconscionabilityof an
arbitrationclausecannotbeassertedto the courtsasa reasonnot to compel

6
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arbitration, and that such a claim must instead be ‘submitted to the
designatedarbitrator.’ ... Severalfederalcourtshaveexaminedsubstantive
unconscionabilityof an arbitration clause when ruling on a motion to
compel. ... We thereforeclarify that courts may considerboth procedural
andsubstantiveunconscionabilityof an arbitration clausein evaluatingthe
validity ofan arbitration provision.

In re Halliburton, 80 S.W.3dat 571-72(emphasisadded).

Theultimatequestionas to whetheran agreementis unconscionableis oneof law.

El Paso Natural Gas Co. v. Minco Oil & Gas Co., 964 S.W. 2d 54, 60 (Tex. App. -

Amarillo 1998), rev’d on othergrounds,8 S.W.3d309 (Tex. 1999). However,although

this Court’s review of the trial court’s determinationis de novo, somedeferenceto the

trial courtin makingdeterminationsof unconscionabilityis warranted:

[lit cannotbe forgottenthat thedecisionof whethersomeagreementis or is
not unconscionableis dependent upon the existence of facts which
allegedly illustrate unconscionability. And, as to the existenceof those
facts, our review is not de novo. In other words, we cannotreview the
record, divine our own inferencesfrom the evidence containedtherein,
resolveconflicts in same,or decidewhat evidenceto believeandwhatnot
to believe. The power to do thosethings, that is, to find facts,lies with the
trial court. Once it has exercisedthat power, we must then defer to the
findings made. And as long as the findings enjoy sufficient evidentiary
support,they cannotbe disturbedeventhoughwe may have construedthe
evidencedifferently.

El PasoNatural Gas Co., 964S.W. 2d at 60.

In general,theterm “unconscionability’describesacontractthat is unfair because

of its overallone-sidednessor the grossone-sidednessof oneof its terms.” PonyExpress

Courier Corp. v. Morris, 921 S.W.2d817, 821 (Tex. App. - SanAntonio 1996, no writ).

The inquiry is whether,given the parties’ generalbackgroundandthe commercialneeds

of the particularcase,the clauseinvolved is so one-sidedthat it is unconscionableunder
7
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the circumstancesexisting when the partiescontracted. In re FirstMerit, 52 S.W.3dat

757, Its purposeis not to disturb the allocationof risks becauseof superiorbargaining

power,but to preventoppressionandunfair surprise. Id.

When deciding whether an arbitration clause is unconscionable“a court must

considerthe entire atmospherein which the agreementwas made.” SouthwesternBell

TelephoneCompanyv. Delanney,809 S.W.2d 493, 498 (Tex. 1991) (looking to all

considerations“including ‘weaknessesin the contractingprocess’ and related public

policy concerns”). That is, “~tihe court must look at the bargainingprocessthe parties

went throughandmust evaluatethe fairnessof acontractualprovision in controversyby

determiningwhethertherearelegitimatecommercialreasonsthat justify its inclusionas

part of the agreement.” Id., seealso, AmericanEmployers’InsuranceCompany,et., al,

v. Aiken, 942 S.W.2d 156, 160 (Tex. App. - Ft. Worth 1997). Furthermore,

“unconscionability’ has no preciselegal definition becauseit is not a conceptbut a

determinationto bemadein light of avarietyof factors.” Delanney,at 498.

Analysis of unconscionabilitybeginswith two broadquestions;(1) how did the

partiesarrive at the termsin controversy;and(2) aretherelegitimatecommercialreasons

justifying the inclusion of the terms. Pony ExpressCourier Corp., at 821. “In short,

unconscionabilitymustbe determinedon acase-by-casebasis.” Id. The first question,

which involves “proceduralunconscionability,”is concernedwith assentandfocuseson

the facts surrounding the bargaining process. Id. The second question analyzes

8
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“substantiveunconscionability,”and it is concernedwith the fairnessof the resulting

agreement.Id.

Procedural unconscionability can be shown by evidence of oppressionor

unfairnesswhich taints the negotiationprocessleading to formationof the agreementat

issue. El Paso Natural Gas Co., 964 S.W.2dat 61. Oppressionand unfairnesscan be

illustratedthroughsuchthingsas (1) the presenceof deception,overreaching,andsharp

businesspractices,(2) the absenceof a viable alternative,and(3) the relative acumen,

knowledge,education,andfinancial ability of thepartiesinvolved. Id. “Furthermore,no

oneindicia is determinative;rather,the totality of the circumstancesmust be assessed

asof thetime it occurred,notvia hindsight.” Id., seealso, Tn-ContinentalLeasingCorp.

v. Law Office ofRichardW Burns,710 S.W.2d604, 607 (Tex. App. - Houston[1st Distj

1985, writ ref’d n.r.c.) (disclaimer provision held unconscionablebecausesales agent

took grosslyunfair advantageof defendant’slackof knowledge).

2. Thearbitrationprovisiontakesadvantageof Plaintiffs.

The arbitration provision is substantivelyunconscionablebecausethe opt-out

provision makesit so one-sided. One court of appealsrecently held that an opt-out

provision could render an arbitration agreement substantively unconscionable,and

describedits inquiry this way:

In this case, the trial court could reasonablyhave inferred from all the
circumstancesreflectedin therecordthat theRippleswere at acommercial
disadvantagein their contractualnegotiationswith the Relators,and that,
becauseof the disparity in their bargainingpower, the Ripples were not
afforded any meaningful opportunity to negotiate a fair and mutually

9
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