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STATEMENT OF THE CASE

Nature of proceedings:  The underlying case is a lawsuit involving defects in a home
built and sold by Relator Obra Homes, Inc. Real Parties in
Interest Consuelo Cuellar and Carlos Cuellar purchased the
home and have been injured by the various defects in the
home.

Identity of trial court: Hon. Migdalia Lopez, presiding judge of the 197" District
Court of Cameron County, Texas.

Course of proceedings:  Relators moved to compel arbitration of all claims pursuant to
an arbitration clause in the Purchase Agreement between the
parties. Tab A. The trial court denied Relators’ motion to
compel on several grounds. Tab C.

Couit of Appeals

Disposition: Panel of the Thirteenth Court of Appeals including Justices
Yafiez, Castillo, and Garza summarily denied Relators’
Petition for Writ of Mandamus. Tab E.

STATEMENT OF ISSUES

Was it a clear abuse of discretion to deny Relators’ motion to compel mediation,

given the lack of mutuality of obligations between the parties, the procedural unfairness

of the required arbitration, and the parties’ disparate power in the transaction?
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TO THE HONORABLE SUPREME COURT:

Real Parties in Interest Consuelo Cuellar and Carlos Cuellar (together,
“Plaintiffs”) file this Response in opposition to Relators’ Petition for Writ of Mandamus.
At issue is an arbifration clause in a pre-printed form that (1) gives Relators the unilateral
right to opt out of arbitration; and (2) gives Relators the unilateral right to select the
method of arbitration. For the reasons discussed below, this Court should deny Relators’
Petition and allow Plaintiffs’ claims to be litigated in the trial court.

STATEMENT QF FACTS

Relator, Obra Homes, Inc., ts a homebuilder that constructed Plaintiffs’ home.
Relator entered into an “Obra Homes, Inc. Purchase Agreement” (the “Agreement”) with
Plaintiffs for the purchase and construction of their home in Cameron County, Texas.
Tab A at Ex. 1{A). Relator drafted and prepared the Agreement at issue. In its form
Agreement, Relator included a “Binding Arbitration” clause and “Seller’s Option to
Cancel” clause. These clauses give Relators unilateral control over various aspects of
arbitration that are not afforded to Plaintiffs.

The arbitration clause purports to bind Plaintiffs to arbitration for any and all
claims. Relator, however, is not similarly bound. The “Binding Arbitration” clause is
immediately followed by the “Seller’s Option to Cancel” clause, which provides Relator
the unilateral right to avoid binding arbitration and terminate the Agreement, at its sole
option, under certain circumstances. In addition, the arbitration clause itself gives

Relator the sole right to select the arbitration service to be used to adjudicate the parties’
1
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disputes, with no parameters or limitations on the exercise of that right. Under that
provision, Relators could select an arbitration procedure that is biased against
homeowners and in favor of builders, and Plaintiffs would have no recourse.

SUMMARY OF ARGUMENT

The trial court properly applied the law to the facts and evidence; it did not act
arbitrarily or unreasonably and thus did not abuse its discretion. It 1s within the trial
court’s discretion to determine whether an arbitration clause is unconscionable, and the
trial court did not act arbitrarily or unreasonably in denying Relators’ motion to compel
arbitration. Based upon the totality of the circumstances, the bargaining process leading
to the formation of the Agreement, with its significantly lopsided arbitration clause and
its unilateral escape hatch for Relators, was tainted with oppression and unfairness.

ARGUMENT

A. The standard for eranting mandamus is deferential to the trial court’s decisions,

A writ of mandamus is an extraordinary remedy and is available only in limited
circumstances. Walker v. Packer, 827 S.W.2d 833, 839 (Tex. 1992). Mandamus is
proper only when the record establishes (1) a clear abuse of discretion or the violation of
a duty imposed by law, and (2) the absence of a clear and adequate remedy at law. In re
Perritt, 973 SW.2d 776, 780 (Tex. App. — Texarkana 1998, orig. proceeding); Cantu v.

Longoria, 878 SW.2d 131, 132 (Tex. 1994); Walker, 827 S.W .2d at 839-840.

Relators must show a clear abuse of discretion, and it is a heavy burden. The test

is not whether the reviewing court would reach a different decision under the facts, but
2
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whether the trial court clearly acted without reference to any guiding rules or principles.
Downer v. Aquamarine Operators, Inc., 701 SW.2d 238, 241-242 (Tex. 1985). With
respect to factual determinations or matters committed to the trial court’s discretion, the
reviewing court may not substitute its judgment for the trial court’s. Brady v. Fourteenth

Court of Appeals, 795 S.W.2d 712, 714 (Tex. 1990); Walker, 827 S.W.2d at 839,

A trial court’s determination regarding the existence of an arbitration agreement is
reviewed for abuse of discretion. Inre C & H News, 133 S.W.3d 642, 645 (Tex. App. —
Corpus Christi 2003, orig. proceeding). This Court must defer to the trial court’s
determination unless you conclude that “the trial court could reasonably have reached
only one decision.” /d. Whether an agreement imposes a duty on the parties to arbitrate a
dispute is a matter of contract interpretation and a question of law for the court. Tenet
Healthcare Ltd. v. Cooper, 960 S.W.2d 396, 388 (Tex. App. — Houston [14™ Dist.] 1998,
pet. dism’d w.0.j.); City of Alamo v. Garcia, 878 S.W.2d 664, 665 (Tex. App. — Corpus

Christi 1994, no writ).

B. Relators retain the unilateral ability to opt out of the contract for certain ¢laims:
the arbitration provision is thus illusory,

Mutual promises to give up the right to litigate can be sufficient consideration to
support an arbitration agreement. J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 228
(Tex. 2003). A promise to arbitrate is 1llusory, however, when it fails to bind one party,
who “retains the option of discontinuing performance.” In re C & H News Co., 133

S.W.3d at 647. This Court recently held that an arbitration agreement is illusory if one

3
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party retains the right unilaterally to modify or terminate the agreement to arbitrate
disputes. J.M. Davidson, Inc., 128 S.W.3d at 230-231. “Under Texas law, an ‘opt-out’
provision purporting to give one party the unilateral right to avoid their contractual
obligations renders the contract invalid for want of mutuality.” In Re Palm Harbor
Homes, Inc., 129 SW.3d 636, 644 (Tex. App.—Houston [1* Dist] 2003, orig.
proceeding) (finding no abuse of discretion where trial court declined to enforce
arbitration clause in mobile home purchase contract, because manufacturer retained

unilateral right to opt out of arbitration).

One recent case found that an agreement to arbitrate lacked mutuality because the
employee was required to submit all claims to arbitration, but the employer retained some
right not to arbitrate. In re Jobe Concrete Products, 2003 Tex. App. Lexis 6582 *10
(Tex. App. — El Paso 2003, orig. proceeding) (not for publication) (arbitration
agreement lacked mutuality where “the language of the agreement created mutual
promises by both to forego their right to a jury trial which could be terminated or altered
by the Employer with or without the consent of the employee™). Another court rejected
an arbitration provision that allowed one party “to unilaterally amend the types of claims
subject to arbitration. Thus, the relator retains the ability to pick and choose the claims it
wants to arbitrate.” In Re C&H News Co., 133 SW.3d at 647. See also In Re Tenet
Healthcare, Ltd., 84 S.W.3d 760, 766 (Tex. App.—Houston [1* Dist] 2002, orig.
proceeding) (mutual promises waiving right to litigate will constitute valid consideration

for agreement to arbitrate, provided neither party can unilaterally rescind); Labor Ready
4
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Central III, L.P. v. Gonzalez, 64 S.W3d 519 (Tex. App. — Corpus Christi 2001, orig.
proceeding) (denying enforcement of an arbitration provision for lack of mutuality of

obligation).

The arbitration provision here purports to be absolute as to Plaintiffs. Under
certain circumstances, however, Relators may opt out of the contract entirely rather than

arbitrate disputes. The provision reads:

Seller’s Option to Cancel.  Notwithstanding the foregoing, if for any
reason, a bona fide dispute should arise between Purchaser and Seller prior
to closing, and if such bona fide dispute cannot be resolved to the mutual
satisfaction, Seller ar its sole option may either submit the dispute to
binding arbitration or may terminate this agreement by written notice 1o
the Purchaser prior to closing. I Seller terminates the purchase agreement,
Seller shall return to Purchaser the Earnest Money paid to Seller to bind the
contract, and any cash deposits paid by Purchaser for any option, selection
or change order, whether refundable or not

Tab A Ex. 1(A) (emphasis added). By including such a provision, Relators have a free
pass from arbitration for certain claims while Plaintiffs have no such rights. There is no
notice requirement, nor is the right to opt out prospective only. As with the provision in
C&H News, Relators can unilaterally “pick and choose the claims they want to

arbitrate.”’ Such a one-sided provision denies the arbitration provisions their mutuality.

" Here is an example of how that opt-out provision could be used improperly against Plaintiffs.
If Relators were negligent in the construction process, such that there was damage to the house
and closing would be delayed, Plaintiffs could invoke the arbitration provision to recover
damages proximately caused by Relators’ breach. But under the unilateral opt-out provision,
Relators could then, “at their sole discretion,” choose instead to terminate the entire contract
rather than arbitrate and pay damages to Plaintiffs. By Relators’ unilateral act of choosing the
opt-out provision, they can wash out their liability for breach under the Agreement.
5
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Because the agreements mandate arbitration of any claims by Plaintiffs, but allow
Relators to opt out of arbitration at their “sole discretion” under certain circumstances,
they lack mutuality, and the trial court did not abuse its discretion in declining to enforce
them against Plaintiffs. At a minimum, there is an ambiguity as to whether the parties
intended to give Relators an unconditional right to opt out of arbitration; on mandamus
(as distinguished from interlocutory appeal) it was not a clear abuse of discretion to
resolve that ambiguity against Relators, who drafted the provision. See J. M. Davidson,
128 S.W.3d at 230-231 (because agreement was ambiguous as to whether the arbitration
agreement was illusory, order on interlocutory appeal reversed and remanded to trial

court to resolve ambiguity).

C. The agreements are unconscionable.

1. Standards for measuring unconscionability

The doctrine of unconscionability applies to arbitration agreements just as it
applies to other contracts. See In re FirstMerit Bank, N.A., 52 S.W.3d 749, 756 (Tex.
2001). This Court has held that deciding whether an arbitration clause is unconscionable
1s a question within the trial court’s discretion. In re Halliburton Company and Brown &
Root Energy Services, 80 S.W.3d 566 (Tex. 2002). Specifically this Court explained that
both substantive and procedural unconscionability are matters to be determined by the

trial court:

In In re Oakwood Mobile Homes, Inc., 987 S.W.2d 571, 573 n.3 (Tex.
1999), we observed in dicta that substantive unconscionability of an
arbitration clause cannot be asserted to the courts as a reason not to compel

6
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arbitration, and that such a claim must instead be ‘submitted to the
designated arbitrator.” ... Several federal courts have examined substantive
unconscionability of an arbitration clause when ruling on a motion to
compel. ... We therefore clarify that courts may consider both procedural
and substantive unconscionability of an arbitration clause in evaluating the
validity of an arbitration provision.

In re Halliburton, 80 S W .3d at 571-72 (emphasis added).

The ultimate question as to whether an agreement is unconscionable is one of law.
El Paso Natural Gas Co. v. Minco Oil & Gas Co., 964 S.W. 2d 54, 60 (Tex. App. -
Amarillo 1998), rev’'d on other grounds, 8 S.W.3d 309 (Tex. 1999). However, although
this Court’s review of the trial court’s determination is de novo, some deference to the
trial court in making determinations of unconscionability is warranted:

[T}t cannot be forgotten that the decision of whether some agreement is or is
not unconscionable is dependent upon the existence of facts which
allegedly illustrate unconscionability. And, as to the existence of those
facts, our review is not de novo. In other words, we cannot review the
record, divine our own inferences from the evidence contained therein,
resolve conflicts in same, or decide what evidence to believe and what not
to believe. The power to do those things, that 1s, to find facts, lies with the
trial court. Once it has exercised that power, we must then defer to the
findings made. And as long as the findings enjoy sufficient evidentiary
support, they cannot be disturbed even though we may have construed the
evidence differently.

El Paso Natural Gas Co., 964 S.W. 2d at 60.

In general, the term “‘unconscionability’ describes a contract that is unfair because
of its overall one-sidedness or the gross one-sidedness of one of its terms.” Pony Express
Courier Corp. v. Morris, 921 SW.2d 817, 821 (Tex. App. - San Antonio 1996, no writ).
The inquiry is whether, given the parties’ general background and the commercial needs

of the particular case, the clause involved is so one-sided that it is unconscionable under
7
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the circumstances existing when the parties contracted. In re FirstMerit, 52 S.W.3d at
757. lIts purpose is not to disturb the allocation of risks because of superior bargaining
power, but to prevent oppression and unfair surprise. Id.

When deciding whether an arbitration clause 1s unconscionable “a court must
consider the entire atmosphere in which the agreement was made.” Southwestern Bell
Telephone Company v. Delanney, 809 S'W.2d 493, 498 (Tex. 1991) (looking to all
considerations “including ‘weaknesses in the contracting process’ and related public
policy concerns”). That is, “[tlhe court must look at the bargaining process the parties
went through and must evaluate the fairness of a contractual provision in controversy by
determining whether there are legitimate commercial reasons that justify its inclusion as
part of the agreement.” Id., see also, American Employers’ Insurance Company, et., al,
v. Aiken, 942 S.W.2d 156, 160 (Tex. App. - Ft. Worth 1997). Furthermore,
“‘unconscionability’ has no precise legal definition because it is not a concept but a
determination to be made in light of a variety of factors.” Delanney, at 498.

Analysis of unconscionability begins with two broad questions; (1) how did the
parties arrive at the terms in controversy; and (2) are there legitimate commercial reasons
justifying the inclusion of the terms. Pony Express Courier Corp., at 821. “In short,
unconscionability must be determined on a case-by-case basis.” Id. The first question,
which involves “procedural unconscionability,” is concerned with assent and focuses on

the facts surrounding the bargaining process. [Id. The second question analyzes
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“substantive unconscionability,” and it is concerned with the fairness of the resulting
agreement. /d.

Procedural unconscionability can be shown by evidence of oppression or
unfairness which taints the negotiation process leading to formation of the agreement at
issue. El Paso Natural Gas Co., 964 S.W.2d at 61. Oppression and unfairness can be
illustrated through such things as (1) the presence of deception, overreaching, and sharp
business practices, (2) the absence of a viable alternative, and (3) the relative acumen,
knowledge, education, and financial ability of the parties involved. Id. “Furthermore, no
one indicia is determinative; rather, the totality of the circumstances must be assessed ...
as of the time it occurred, not via hindsight.” Id., see also, Tri-Continental Leasing Corp.
v. Law Office of Richard W. Burns, 710 S.W.2d 604, 607 (Tex. App. - Houston [1st Dist.]
1985, writ ref’d n.r.e.) (disclaimer provision held unconscionable because sales agent
took grossly unfair advantage of defendant’s lack of knowledge).

2. The arbitration provision takes advantage of Plaintiffs.

The arbitration provision is substantively unconscionable because the opt-out
provision makes it so one-sided. One court of appeals recently held that an opt-out
provision could render an arbitration agreement substantively unconscionable, and
described its inquiry this way:

In this case, the trial court could reasonably have inferred from all the
circumstances reflected in the record that the Ripples were at a commercial
disadvantage in their contractual negotiations with the Relators, and that,
because of the disparity in their bargaining power, the Ripples were not
afforded any meaningful opportunity to negotiate a fair and mutually

9
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