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No. 09-0411

In the Supreme Court of Texas

IN THE GUARDIANSHIP OF RAQUEL CANTU DE VILLARREAL |,
AN INCAPACITATED PERSON

Interlocutory Appeal of Temporary Injunction
from the Court of Appeals for the Thirteenth Disttiof Texas
Court of Appeals No. 13-08-00408-CV

PETITIONERS ' BRIEF ON THE MERITS

TO THE HONORABLE SUPREME COURT OF TEXAS:
Two issues of first impression are presented by dbpeal:
(i) Do the Texas Rules of Civil Procedure that mutgo govern “all temporary

injunctions” apply to an order that is issued godgment but commands action that
is in addition to and different from that requiteglthe judgment?

(i) May a Texas court issue an injunction that ceamds a party to obtain funds

belonging to someone who is not a party to thgdtion and deposit those funds in a
bank account?

These issues arise in the context of an ongoingdgareship proceeding in which the
trial court adopted as its judgment the settlenagreement of the ward’s seven adult
children. One of the provisions of that agreemeahd now judgment — provides that the
ward’s children will obtain funds belonging to a kilean corporation (of which the ward

owns 99%) and deposit them into a trust accountiferward’s benefit. However, at the



request of one of the ward’s children — the Respahh this proceeding — the trial court
issued an order that requires other of the warbiklien — Petitioners — to obtain the
Mexican corporation’s funds and deposit them inbaiak account to be controlled by two of
the children. That order (i) granted an applicatimat was not verified (ii) after a hearing at
which the applicant did not prove a probable rightecover on a cause of action and (iii)
does not require the applicant to post a bond. #ad order was followed by writs of
attachment that command Petitioners’ arrest ulashk posts a $1 million bond. Petitioners
now find themselves in a classic Catch-22: Eittinety comply with the judgment by
committing the offense of stealing the Mexican cogtion’s money; or they do not commit
that offense and instead continue to violate thetoorder.

The procedural requirements for issuing a tempongupction are mandatory, as this
Court has so often held. And, as this case demaiast they are mandatory not for the sake
of procedure but to protect the substantive righthose sought to be enjoined. Because
none of those “procedural niceties” was followedshéhe substantive rights of Petitioners,
their mother, and the Mexican corporation were pigoh Only this Court’s intervention can
command compliance with its mandatory proceduresrastore justice.

STATEMENT OF THE CASE

This interlocutory appeal challenges a temporgopniction signed by the Honorable
Laura Betancourt, presiding judge of County Cotulceav No. 2 of Cameron County, Texas.
The injunction was affirmed by the Court of Appédalsthe Thirteenth District of Texasin a
memorandum opinion authored by Justice Rodriguezaamed by Chief Justice Valdez and

Justice Benavidedn re Guardianship of Raquel Cantu de Villarrgidb. 13-08-00408-CV,



2009 WL 888467 (Tex. App.—Corpus Christi—-Edinbusgy. 2, 2009, pet. filed) (mem.
op.). (Tab 1))
STATEMENT OF JURISDICTION

Conflicts Jurisdiction — This Court has jurisdiction to review a temporary
injunction when the court of appeals’ decision diotg with that of another court of appeals
or this Court.See Butnaru v. Ford Motor C@4 S.W.3d 198, 202 (Tex. 2002) (citingXT
Gov'T CODE § 22.225(c)). Here, the court of appeals’ holdimgt Rules 682 and 68do
not apply to a temporary injunction conflicts withmerous holdings of this Court and other
courts of appeals that the failure to comply wite tmandatory” procedures in Rules 682
and 684 renders a temporary injunction vokee e.g, Qwest Commc’n Corp. v. AT&T
Corp., 24 S.W.3d 334, 337 (Tex. 2000) (per curiam)re Garza 126 S.W.3d 268, 273
(Tex. App.—San Antonio 2003, orig. proceeding).

Important Issue of First Impressior— The Court should exercise its jurisdiction to
review the court of appeals’ decision becausasesimportant questions of law involving
issues of first impression for this CouBe€elex. Gov' T CODE § 22.001(a)(6). Chief among
these is whether the mandatory procedures in Ri@2snd 684 for granting a temporary
injunction apply to a temporary injunction purpaiieissued to enforce a previous order.
The court of appeals held they do nwillarreal, Tab 2 at *4 (citindgRoosth v. Roost389
S.w.2d 445, 460 (Tex. App.—Houston [14th Dist.] 499vrit denied)). However, in
Roosththe injunction was issued pursuant to the turnetagute to enforce a final judgment

rendered after a trial on the merits, unlike he&ked nothing inRRoosthsuggests that a court

L All rule references are to the Texas Rules of IGvocedure unless otherwise noted.
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may use a post-judgment injunction to require #&arturn over property that he does not
own and that is not subject to his control, as tbart did heré. Indeed, this case
demonstrates that therocedural requirements in Rules 682-84 for the issuance of a
temporary injunction, whenever issued, are mangldtoensure thatubstantiveights are

not trampled. This Court’s intervention is thugueed to ensure that lower courts do not
use “post-judgment enforcement orders,” signedautitegard for mandatory procedural
requirements, to deprive parties — and non-partiesimportant substantive rights.

| SSUESPRESENTED

The court of appeals’ opinion affirming the tempgranjunction and the order for
writs of attachment raises the following importasues:

1. The statutory requirements to establish a gaastiip are mandatory and
jurisdictional. In re Mask 198 S.W.3d 231, 234-35 (Tex. App.—San Antonio2Qfig.
proceeding). If atrial court fails to comply withose requirements, it lacks jurisdiction over
the guardianship proceeding and all subsequent®ede void.See idat 235.

Was the trial court’s jurisdiction over the guardship proceeding

ever properly invoked through compliance with thelfate Code’s mandatory
requirements?

If not, are the temporary injunction and order ferits of attachment
void?

2 See Roos{B889 S.W.2d at 458 (noting that turnover ordegritorce money judgment for attorney’s fees in dieor
action required judgment debtor to turn over propsted on his previously filed inventorygee alsarex. Civ. PRAC.

& REM. CobDE § 31.002(b) (turnover order may reach only “propéhat is in debtor’'s possession or is subject to
debtor’s control”);Resolution Trust Corp. v. Smjth3 F.3d 72, 78-79 (5th Cir. 1995) (holding thanhbver statute
cannot be used to determine substantive rightsuay o litigation or property rights of third pes).

% These issues are before the Court and briefedsilaged casén re Consuelo Villarreal CanttNo.09-0441. Granting
the petition in that case will moot this appeal.
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2. The Texas Rules of Civil Procedure require aonateeking injunctive relief
to be verified and a temporary injunction to sbbad. SeeTeX. R.CIv. P. 682-84. These
procedural requirements for granting a temporgoniction are mandatorf.g, Qwest 24
S.W.3d at 337. A temporary injunction that doesmeet those requirements is void.
Additionally, if the evidence fails to establisbause of action upon which the applicant has
a probable right to recover, the temporary injuwrttimay not stand Millwrights Local
Union No. 2484 v. Rust Eng’g Cd.33 S.W.2d 683, 687 (Tex. 1968).

May a trial court enforce orders signed in an ongpguardianship

proceeding by granting a temporary injunction basgubn an unverified
motion, without hearing evidence, and without sgta bond?

If not, is the temporary injunction void?

3. A contempt proceeding must be initiated by arsvadfidavit and supported by
evidence that a person subject to the injuncti@disobeyed it. #X. R.Civ.P. 692. When
a temporary injunction is on interlocutory appéahly the appellate court in which the
appeal is pending may enforce the ordeeXTR.APP. P. 29.4.

May a trial court enforce a temporary injunctiorathis on appeal by
signing an order for writs of attachment based upomotion for contempt
that is not verified and that is not supported lydence admitted at the
contempt hearing?

If not, is the order for writs of attachment void?

xiii



STATEMENT OF FACTS
The relevant facts — those that are “pertinenhi¢éagsues or points presented” in the
Petition,seeTEX. R. App. P. 38.1(f) — are conclusively established by ordard other
documents in the record:

1. Raquel files application for guardianship.

Raquel Villarreal Cantu (“Raquel”) initiated thisggeeding by filing an application
to appoint a temporary guardian to care for herhegtRaquel Villarreal Cantu (“Dofia
Raquel”)? (Seel CR 2-10.) However, the proceeding has becometapted effort to
divide a wide array of assets belonging to DofiauRh@s well as a Mexican corporation in
which she owns a controlling interest, among heesedult children. JeeTab 4.) Dofia
Raquel’s eldest son, Ignacio, and three of hisrglel— Consuelo, Martha, and Fernando —
are Petitioners. Raquel is Respondent. Aligneéd Raquel are the remaining two siblings,
Marcelo and Carlos. Collectively, the seven claifdwill be referred to as the Children.

2. The Children’s Settlement Agreement is adoptedsahe court’s judgment
in the February 14 Order.

In an effort to resolve their differences, the @reh engaged in mediation, which
culminated in an order signed February 14 (“ther&aty 14 Order”) approving the
Children’s “Irrevocable Family Settlement Agreemekgsignment and Release, and Rule
11 Agreement.” (Tabs 4-5.) The February 14 Ordeddithat Dofia Raquel is an

incapacitated person and, in accordance with thie8®nt Agreement, appoints a

* The trial court granted the application and apEminRaquel as her mother’s temporary guardian witfiost
complying with the Probate Code’s mandatory nodicd hearing requirements, as more fully discussdrkeiator’s
brief on the merits in No. 09-0441, styledre Consuelo Villarreal CanttAt a minimum, the Court should hold this
Petition pending further consideration of the Ratiin No. 09-0441.



permanent guardian of her person. (Tab 5 at ZHe)order does not appoint a permanent
guardian of the estate because the court foundibidd Raquel had no estate in Texadd. (
at7.).

3. The June 11 Temporary Injunction

Peace did not ensue, in large measure becausesttengnt Agreement (and by
extension, the February 14 Order) goes far beygneleang to establish a guardian of the
person. $eeTab 4, | 14-22.) Although Dofia Raquel was (andti)very much alive, the
Settlement Agreement creates a “hotchpotdb”be divided among the Children and
requires that this hotchpotch be funded with, anaihgr things, all of Dofia Raquel’s shares
in a Mexican corporation, San Pedro Impulsora daukebles Espiales S.A. de CV., and all
of San Pedro Impulsora’s funds on deposit at twa$danks, whether in the name of Dofia
Raquel, Raquel, or San Pedro Impulsora, or helthbytemporary administrator of the
guardianship estafe.(See id. The Children also purported to agree that DoéiguRl’s
estate included 34 million pesos being held inrdggstry of a Mexican court on behalf of
San Pedro Impulsora and further agreed to “insthait attorneys to take all necessary steps
to have these funds released and delivered to [eicslie trust to be created for Dofa
Raquel’s benefit].” $ee id. | 14.)

Shortly after the February 14 Order was signedApril 23, Raquel’'s Mexican

attorney, Miguel Angel Abramo Martinez, “releasét] injunction holding the 34 million

® In this context, a “hotchpotch” is “the blendinfjpwoperties to secure equality of divisios&eBryan A. Garner, A
DICTIONARY OF MODERNLEGAL USAGE 408 (2d ed. 1995).

® Contrary to the assumption of ownership implicitthese statements in the Settlement Agreemenagcigrhas
consistently testified that all of the propertybiefia Raquel’'s.K.g, 4 CR 1357.)



pesos in the registry of the Mexican court” andrtfeney “was taken by the representative
of Impulsora San Pedro,” its administrator, He@arza’ (Tab 7 at 67.)

Shortly thereafter, the Children began to argueualvhich of them were not
performing what promises and which promises weralitmmns of their having entered the
Settlement AgreementSéee.g, 3 CR 776-84, 825-30, 832-36.) For their partitidaers
moved to set aside the February 14 Order, contgnithi@y would not have entered the
Settlement Agreement had it not required Dofia Raguemediate return to Mexico; but
“the Court, with the urging of opposing counselitgd the Agreement by ordering that
[Doiia Raquel] remain hostage in the United States’.(3 CR 842 (emphasis omittedge
also4 CR 1262-63.)

Conversely, Raquel moved to enforce the FebruaQrtiér, alleging that Petitioners
had withdrawn the 34 million pesos from the regisii the Mexican court and seeking an
accounting, contempt, and a temporary injuncti@ab 6.) Although Raquel’s motion was
not verified gee id), the trial court immediately set it for hearing CR 1084) and,
ultimately, after a non-evidentiary hearing (O6®RR), granted Raquel's motion and
memorialized its oral rulingse id.at 26) in a June 11 Temporary Injunction that negu

Petitioners “to deposit . . . $35,000,000.00 pesasnto an account” and “enjoin[s them]

" The court of appeals’ opinion incorrectly stateatt‘the money was released and acquired by repataees of
[Petitioners].” Villarreal, Tab 2, at *5. The court was apparently underntigtaken impression that one of the
Petitioners, Ignacio, was San Pedro Impulsora’simidtrator when the funds were released. Howewklgaacio
testified, he decided he no longer wanted to sasv8an Pedro Impulsora’s administrator and wasvedfsrom that
position at a February 2007 meeting of San Pedpulsora’s shareholders. (Tab 7.) Ignacio subsetyuaterviewed
and hired Hector Garza Salas as his succeskbj. As Raquel’s counsel has recognized, after Igriseemoval, he
had “no control over the corporation . . ..” (R@390.) It was thus Hector Garza Salas who teckipt of the 35
million pesos not as Petitioners’ representativedsuSan Pedro Impulsora’s agent. (Tab 7.)



from selling, encumbering or otherwise transferticertain real estat®.(Tab 1.) Although
the Temporary Injunction set a final hearing on &Rdg motion for June 27, it did not set a
bond. (d. at 1046.)

4. Appeal and Order for Writs of Attachment

Petitioners appeal€dWhile the appeal was pending, Raquel asked thlectiirt to
enforce the Temporary Injunction by finding Petigos in contempt and incarcerating them
until they complied with the Temporary Injunctior(3 CR 1080-83.) The trial court
immediately set a hearing. (3 CR 1084.) In respoietitioners asked the trial court to
continue the hearing and stay enforcement of thmpbeary Injunction while it was on
appeal. (3 CR 1131-33, 1145-49.) However, tlad fuidge neither continued the hearing
nor recognized that it lacked authority to proceeder Texas Rule of Appellate Procedure
29.4, which provides that only the appellate causvhich the appeal of an interlocutory
order is pending may enforce the order while @risappeal. (3 CR 1151.) Petitioners also
asked the court of appeals to prevent the trialitcbom attempting to enforce the
Temporary Injunction while it was on appeal; butithmotion for temporary relief was
denied. (3 CR 1153-54.)

The day after the court of appeals denied Petitgdmeotion for temporary relief, on

June 27, the trial court — “without notice to [Retiers]’ — granted what the order describes

8 References to the amount vary. (Tab 3 at 4 nle) Jettlement Agreement refers to 34 million pé3ad 4, 1 22),
while Raquel’s motion and the Temporary Injunctiefer to 35 million pesosSgeTab 1 at1, Tab 6 at 1.) However, the
amount is irrelevant for purposes of this appeal.

°(3 CR 10645see als® CR 1123, 1128, 1142.) After Petitioners appeatesitrial court (1) removed Ignacio as Dofia
Raquel’s guardian and replaced him with Raquel(@phdrdered the Children to take their disputeschiding when
Dofia Raquel would be permitted to return to Mexido the mediator who had mediated the Settlemgneément.
The trial court has since confirmed the mediatar&rd. That order is on appeal to the ThirteenthrGaf Appeals in
No. 13-08-07-00708-CV, styldd the Guardianship of Raquel Cantu de Villarreal



as Raquel's “Application for Writ of Attachmenf and signed an Order for Writs of
Attachment. $eeTab 3.) The trial court based its order on aifigdthat Petitioners
violated the June 11 Temporary Injunction by fglio appear on June 27 to show cause
why they should not be found in contempid.,(f 2.) The Order for Writs of Attachment
expressly provides that Petitioners “may purge bifrtg herself by [each] posting a bond in
the amount of $1,000,000.00. . . 1t.(1 4.) In compliance with the order, the couryic
issued the writs, which command “[a]ny Sheriff arStable of the State of Texas”:

to arrest [Petitioners] . . . and bring [them] perally before Cameron County

Court at Law No. 2, instanter, to answer for [thalleged contempts against

the Court, resulting from [their] failure to Compiyth the Orders of the Court

dated February 14, 2008 and June 11, 2008, befihes® did not appear at

the time and place specified in the June 11, 2808 June 24, 2008 Orders of
the Court . . . issued out of this Court and delyved upon [them].

(Id. at 1173.)

On appeal, the Thirteenth Court of Appeals affirnted Temporary Injunction,
holding that the trial court was not required tongdy with the requirements of Rules 682
and 684 for issuing a temporary injunction becatseTemporary Injunction enforces a
previous order.Villarreal, Tab 2 at *4. The court also held that the tc@lrt's order of
contempt was valid “notwithstanding the non-veafion of the complaint” and that the
Order for Writs of Attachment and the writs themssl“are not appealable orderkl” at

*6.

9 The clerk’s file does not contain any such appilica



Petitioners appeal, asking this Court to dissoheTemporary Injunction as void
because it fails to comply with Rules 682 and G&8dl\eacate both the order of contempt and
the Order for Writs of Attachment because both ugsin the void Temporary Injunction.

SUMMARY OF THE ARGUMENT

Jurisdiction — Raquel argues that the Court lacks jurisdictgar this appeal by
pointing to cases involving temporary injunctiorfsatt do no more than command
compliance with a previous judgment. That is hettase here. The June 11 Temporary
Injunction imposes on Petitioners obligations #ratin addition to and different from those
imposed by the February 14 Order adopting the @mid Settlement Agreement as the
court’s judgment. The June 11 Temporary Injunctso expressly contemplates future
court action: a hearing on Raquel’s motion foragoounting. The June 11 Temporary
Injunction is therefore appealable, as confirmati@Court’s recent decisions$chultzand
Shestawy

Failure to Comply With Rules 682 and 684There can be no dispute that the June
11 Temporary Injunction was issued without comp&with the requirements of Rules 682
and 684. The application was not verified. Theliaant did not prove a probable right to
recover on a cause of action. And the applicarst med required to post and did not post a
bond. All that is at issue is whether complianagthwhese procedural requirements for
iIssuing a temporary injunction apply to an ordeattis issued after judgment but that
imposes obligations in addition to and differewinfirthose imposed by the judgment. The
Court should hold the rules apply to all orders tsemmand action immediately until a final

hearing unless the order, like a turnover orddls fato a class of injunctive orders that is



excepted from the rules’ requirements by statufe. do otherwise will permit form to
prevail over substance — a course of action thigtdws rightly rejected so many times in
the past. Therefore, because the Temporary Inpmebmmands action until a final hearing
on Raquel’s motion for an accounting, Raquel amdttial court were required to comply
with Rules 682 and 684. Because they did notJtime 11 Temporary Injunction is void.

Order for Writs of Attachment Because the June 11 Temporary Injunction ig,voi
the Order for Writs of Attachment is likewise vad a matter of law.

ARGUMENT

l. The June 11 Order is a temporary injunction andtherefore this Court has
jurisdiction over this appeal.

To divert this Court’s attention from the meritsedpondents argue that this Court
lacks jurisdiction to review an order that “meredgmpels compliance with a prior
unappealed judgment” and rashly accuse Petitimietsngag[ing] in a calculated effort to
commit fraud on Respondents and the Texas Judsyatem.” GeeResp. at v, 1-5.)
Respondents’ jurisdictional argument is incorrestaamatter of law. And their wild
accusations are not supported by the record andnaaay event, irrelevant to the purely
procedural issues presente&e¢ id).

Respondents make much of the fact that the Jur@rdér purports to enforce the
February 14 Order approving the Children’s Settleim@greement by means of a
“temporary injunction.” §eelab 1.) Respondents recognize, however, thatemocutory
temporary injunction is made appealable by stat{Resp. at v (quotingelX. CIv. PRAC. &

ReEM. CoDE § 51.014(a)(4)). And they do not deny that tresi€has “conflicts jurisdiction”



to review interlocutory ordersSee Butnaru84 S.W.3d at 202 (citingeX. Gov'T CODE

§ 22.225(c)). Instead, Respondents contend tleaCdurt lacks jurisdiction because the
June 11 Order is neither a final judgment nor &riacutory order. (Resp. atv.) Butevery
order is either final or interlocutory, and chaeaiing an order as a “post-judgment
enforcement order’id. at 6) has no bearing upon whether it is appealabivhether this
Court’s has jurisdiction to review it, as demont&daby the authority Respondents cite —
Wagner v. Warnas¢t295 S.W.2d 890, 892 (Tex. 1956) — and as confirlnethe Court’s
more recent opinions ifichultz* andSheshtawy”

A. The June 11 Order is readily distinguishable fron the unappealable order
in Wagner.

Wagnerinvolved a suit to establish an easement oveMhaenasches’ property.
Wagner 295 S.W.2d at 891. In accordance with the psirsiettiement agreement, the trial
court signed a final judgment establishing the ewse# and ordering the Warnasches to
construct cattle guards at designated locationh@®noadway.ld. When the Warnasches
failed to do so, the trial court signed a secorkorequiring the Warnasches to build the
cattle guards within sixty days and then reporkidadhe court; if they failed to do so, the
court ordered, they would be held in contemgt. This Court dismissed the Warnasches’
appeal, holding that the second order was not dgupedor two reasons: (i) “[ijn effect, it
merely imposes upon the Warnasches the same obligawhich were imposed by the

consent judgment”; and (ii) “[iJt was not a finaldgment disposing of the issues before the

1 Schultz v. Fifth Dist. Court of AppeaBl0 S.W.2d 738 (Tex. 1991).

21n re Shestawyl54 S.W.3d 114 (Tex. 2004).



court ... so that no future action by the couiit be necessary in order to settle and
determine the entire controversid’ at 892. As the Court noted, before the trial toould
find the Warnasches in contempt, it would be rezflito issue yet another order and hold a
hearing. Id.

The June 11 Order evidences neitherVd&gnets indicia of an unappealable
interlocutory order:

1. The June 11 Order imposes different obligations.

Comparing the relevant terms of the February 14Jamné 11 Orders reveals that the
June 11 Order goes far beyond the terms of theugepd 4 Order, as demonstrated by the

italicized language in the following table:

February 14 Order (Tab 4) June 11 Order (Tab 1)

1 14: “[A]ll parties shallinstruct their
attorneys to take all necessary steps
have these funds [i.e., “the 34 millic
pesos in the form of a check in a court
Mexico”] released and delivered to belg
mentioned Mexican Trughat shall be
created.”

Petitioners “are Ordered, within Haysfrom
ttoe entry of this Order, todeposit the
1$35,000,000.00 pesos listed in paragraph 1
the [Children’s Settlement Agreement] . . . i
van accountreated for the benefit of the trd
referenced in said paragraph 14 of
[Settlement Agreement].”

4 of
Nto
st
the

“ITIS FURTHERORDERED” that Petitioner
f “deposit said funds into an accouwwiich will

1 24: *All parties shaltooperateto name
Ignacio VillarrealCantu as Guardian o

S

the Person of the ward to return |
immediately to Mexico andupon the
ward’s exit from the United States g
parties shall cooperate to . . . establish
Mexican Trust .. .”

né@e under the joint control of Ignacio Villarre
and Marcelo Villarreal.”
all

1 a

al

1 21: “Except for Carlos Villarreal Cantu
accounting of the loans and his par

'$etitioners‘are Ordered, within 10 days fro

m

lithe entry of this Order, tprovide a detaileg

9



payments thereon as described
required hereinaboveach party waive
an accounting from all other parties
regarding any property.”

aadcountingto this Court as to the whereabo
sof said $35,000,000.00 pesos listed

Lts
in

sparagraph 14 of the [Settlement Agreement].”

1 14: The real estate properties in Exhih
1 and 2 “shall be placed into hotchpot
and distributed among and between
seven children of Raquel Cantu
Villarreal.”

it$T IS FURTHER ORDERED” that Petitioner
chare enjoined from selling, encumbering

tleherwise transferring any of the real esti
deroperties described in Exhibits 1 and 2 of
[Settlement Agreement] in any manr
inconsistent with the disposition of sa
properties as provided in said [Settlemg
Agreement].”

S

ate
the
er
id

ont

As shown by this table, the June 11 Order doeSmartely compel[] compliance with

a prior unappealed final judgment,” as Respondetarectly contend. SeeResp. at v.)

Rather, the two orders differ from one anothehne¢ significant respects. The February 14

Order directs Petitioners to “instruct their atieys” to take steps to have the funds in the

registry of the Mexican court released and depdsit® a trust account to be established

after Dofla Raquel was returned to Mexico, wheteadune 11 Order requires Petitioners to

deposit the funds into an account “under the joamtrol of Ignacio Villarreal and Marcelo

Villarreal” regardless of whether Dofia Raquel hetsinned to Mexico. Similarly, in the

February 14 Order, Respondents waived an accountimgPetitioners, whereas the June 11

Order requires Petitioners “to provide a detailedoainting to [the trial court] as to the

whereabouts of [the] $35,000,000.00 pesos.” Findllg February 14 Order requires the

parties to place various real properties into @ac¢hpotch” to be divided among the Children,

10



whereas the June 11 Order prohibits Petitioners figelling, encumbering or otherwise
transferring any of th[ose] real estate properties.

2. The June 11 Order contemplates future actionthe trial court

Also unlike the order at issue Wagner the June 11 Order expressly contemplates
future trial court action: a “final hearing” on &ael’s motion for an accounting. (Tab 1 at
2.)

Because both of th&/agnerindicia of an unappealable order are absent titerdune
11 order is an appealable interlocutory order.t Hlo&ding is also compelled by the Court’s
more recent opinions iBchultzandSheshtawy

B. The June 11 Order is appealable unde$hultzand Shestawy

At issue inShultzwas whether the trial court or the court of appéald exclusive
jurisdiction over the enforcement of a turnoverasraihile it was pending on apped@ee
Schultz810 S.W.2d at 739T he court of appeals held that jurisdiction wages the trial
court and denied the judgment debtor’s motiondaxk to file a motion for contempd. at
739. This Court disagreed, holding that “the tweramrder was in the nature of a mandatory
injunction and was appealabldd. at 740. Significantly, the Court noted that tddho
otherwise would mean that “third parties potenyiathgrieved by the order [would] have no
right of appellate review to protect their affectpperty interests.”ld. Thereatfter,
Schultzs holding was codified in Texas Rule of AppellBi®cedure 29.45eeTEX. R.APP.
P.29.4.

A decade afteiSchultz the Court confronted the jurisdictional issue iagan

somewhat different factsSee Shestawy54 S.W.3d at 116After Mr. Shestawy filed a

11



notice of appeal from the final decree in his dosoproceeding, he refused to comply with
the spousal maintenance provisions in the decree #ough its enforcement had not been
superseded or stayelil. When Mrs. Shestawy instituted contempt procegsdin the trial
court, Mr. Shestawy sought writs of prohibition andndamus under the rule announced in
Schultz See id.

The Court recognized that its “decisions have resrbuniform regarding a trial
court’s authority to enforce a judgment or ordeilevlan appeal is pendingld. at 120.
After an exhaustive review, however, and after eggly noting that Rule 29.4 governs
enforcement proceedings duringiaterlocutoryappealid. at 121, the Court ultimately was
“unable to discern a compelling reason for withdregha trial court’s authority to enforce a
final judgment pending appeal when that judgment halsew® superseded or stayed and no
statute or rule of procedure removes the trialt®authority.”ld. at 124 (emphasis added).
Therefore, the Court held that “wheri@al judgment has not been superseded or stayed
pending an appeal, either the trial court or thericof appeals may entertain a motion for
contempt.”ld. at 124-25 (emphasis added). TteestawyCourt thus left intacschultzs
holding that an interlocutory order in the natura smandatory injunction is appealabfee
id. at 125;Schultz 810 S.W.2d at 740.

In the light ofWagnerand the aftermath &hestawwndSchultz therefore, whether
an order is appealable does not depend upon whittsest “post-judgment enforcement
order” but upon (i) whether it merely imposes tams obligations as the order it purports to
enforce; (ii) whether future trial court actiorréguired; and (iii) whether the order is “in the
nature of a mandatory injunction.” Although the duiil Order purports to “enforce” a
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previous order, it in fact imposes new and différ@pligations; it enforces the new and
different obligations with a mandatory injunctiand, by its plain language, it recognizes
that future trial court action is required. Thendul1l Order is therefore appealabfee
Schultz 810 S.W.2d at 740Vagner 295 S.W.2d at 892.

This Court not only has jurisdiction to review thene 11 Order, it must do so to
ensure that the court of appeals’ opinion doe€mnitolden trial courts to ignore procedural
requirements both mandated by due process andsaggds protect litigants’ substantive
rights. Respondents’ challenge to this Court'ssfliction should therefore be summarily
rejected.

Il. Under well-established Texas law, the Temporarynjunction is void.

Under well-established Texas law, a temporary icjiem may not issue unless the
applicant pleads and proves (1) a cause of acipapgon which she has a probable right to
the relief sought and (3) a probable, imminent, iarggarable injury.SeeTEX. R.CIv. P.
680, 682, and 688Butnary 84 S.W.3d at 204. Unless each element is estaddli by
evidence adduced at the hearing, “[tlhe judgmenhctastand.Millwrights Local, 433
S.W.2d at 687. As this Court has explained:

An applicant for a temporary injunction seeks extdenary equitable relief.

He seeks to immobilize the defendant from a coofs®nduct which it may

well be his legal right to pursue . . . . The apguiit has, and in equity and good

conscience ought to have, the burden of offerimyesevidence which, under
applicable rules of law, establishes a probablet iod recovery.

In re Tex. Nat. Res. Conservation Comm®mS.W.3d 201, 204 (Tex. 2002) (quotgmp

v. Shannon348 S.W.2d 517, 519 (Tex. 1961)).
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Equally well-established is that a temporary infisrc must (1) state the reasons for
its issuance in specific terms, (2) describe isoeable detail the acts enjoined, (3) set the
cause for trial, and (4) fix the amount of secutitye given by the applicanteEX. R.Civ.

P. 683, 684. If these mandatory procedural remerdgs are not met, the temporary
injunction is void. Qwes} 24 S.W.3d at 33EXx parte Jordan787 S.W.2d 367, 368 (Tex.
1990) (per curiam).

Under this well-established Texas law, the Jun&drporary Injunction is void for
the following three reasons:

1. The motion is not verified.SgeTab 6.)

2. No evidence establishing that Raquel had a pielgght to recover on

her motion for an accounting or any other causaatibn €.g, for

breach of the settlement agreement) was admittédeatemporary
injunction hearing. $ee06/09/08 RR.)

3. The Temporary Injunction does not set a bor@ke(ab 1 at 1047.)
Qwest 24 S.W.3d at 33'Ex parte Jordan787 S.W.2d at 368. Therefore, “[t]he judgment

cannot stand.Millwrights Local, 433 S.W.2d at 687.

[ll.  The court of appeals’ analysis is legally andactually flawed.

Beginning with its jurisdictional analysis, howey#re court of appeals likened its
jurisdiction over the appeal of the Temporary lgjion to that over an appeal of a turnover
order — even though a temporary injunction, unbkeirnover order, is expressly made
appealable by statutd.Villarreal, Tab 2 at *3-4. The court apparently did so idesrto

adopt the holding iRoosththat “the typical [procedural requirements forigunction are

13 TEX. CIv. PRAC. & REM. CODE § 51.014(a)(4).
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not applicable to an injunction granted pursuahthe turnover statute.ld. at *4 (citing
Roosth 889 S.W.2d at 460). The court likewise dispensitlathe substantive requirement
that the applicant prove a cause of action uporchvbhe has a probable right to the relief
sought by reference to testimony elicited at aihgdhat occurred almost a month before the
temporary injunction hearingSeeid. at *5. But this analysis fails legally and fadtya

A. The court of appeals’ analysis is legally insupgrtable.

This Court has repeatedly rejected the argumetitrttagters of form control the nature
of the order itself — it is the character and fiumctof an order that determine its
classification.”Del Valle Indep. Sch. Dist. v. Lop&a45 S.W.2d 808, 809 (Tex. 1992). That
analysis compels a holding that the June 11 Osdartémporary injunction.

1. In character and in function, the June 11 Ordds a temporary
injunction.

Raquel did not request, and the trial court didissie, a turnover orderSéeTabs 1
and 6.) Raquel's motion never once mentioned theter statute; it expressly sought an
“injunction,” pleaded the elements required foriganction, recognized her obligation to
post a bond and asked the court to set the amtargreserve the status quo during the
pendency of this action.SéeTab 6 at 923, 926-81, 831.) And the trial coudrder is
expressly titled “temporary injunction”; it encongs&s both a mandatory injunction —
“order[ing]” Petitioners to take affirmative action and a prohibitive injunction —
“enjoin[ing]” them from taking other actions. (Takat 1045-46.See generally Qwes24

S.W.3d at 337 (noting that injunction may commandestrain action and holding that
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injunction that places restrictions on conduct @reffective immediately during pendency
of suit is appealable temporary injunction, rattimn permanent injunction).

Perhaps most importantly, the order sets Raquedteomfor a final hearing. (Tab 1
at 1046.) The trial court’s June 11 Order is thaneg in character and function, a temporary
injunction. See Del Vallge845 S.W.2d at 809.

2. No basis exists for treating the June 11 Tempgrénjunction like a
turnover order.

The court of appeals’ analysis is also flawed bsedlere is no basis for treating the
June 11 Temporary Injunction like a turnover ordehjch springs from philosophical
moorings and factual predicates that are vasthgidint from those underlying a temporary

injunction. A turnover order is available onlyaiol a “judgment creditor” “to reach property
to obtain satisfaction on the judgment . . . EXTCIv. PRAC. & REM. CODE § 31.002(a). A
“jludgment creditor” is “[a] person having a leg@ht to enforce execution of a judgment for
a specific sum of money.”IBRCK’sSLAw DICTIONARY 861 (8th ed. 2004). The availability
of a turnover order thus turns upon the judgmehtatés liability to the judgment creditor
for a specific sum of money having already beendidated. See e.g, Resolution Trust
Corp., 53 F.3d at 78-79 (holding that turnover statuémnot be used to determine
substantive rights of party to litigation or progyerights of third parties).

Unlike a turnover order, a temporary injunctionpiemised not on a previous
adjudication of liability but on proof of a prob&lright to recover on a cause of action at the

temporary injunction hearingz.g, Butnary 84 S.W.3d at 204. And it is certainly not the

case with this Temporary Injunction, which restsmphe trial court’'s February 14 Order
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approving a settlement agreement in which the @Gmighurported to decide that they owned
and could divide property that belonged to theithreoand a Mexican corporation. Their

entitlement to that property has never been adaielic Nor can it be under the undisputed
facts as they have existed since this proceedirsgngiituted.

None of the Children has a justiciable interestonthe legal capacity to sue to
recover, any asset in Dofa Raquel’s estate ooflathird party like San Pedro Impulsora;
consequently, none of the Children can establmiolaable right to recover on the merits of
a claim to enforce any aspect of the Settlemened&gient requiring the relinquishment of
property that is owned by Dofia Raquel or San Pedpulsora. See Pike v. Crosby72
S.W.2d 588, 591 (Tex. Civ. App.—Eastland 1971, mit)\(dissolving temporary injunction
because pleadings of heirs and devisees establiblegdhad no justiciable interest in
decedent’s assets or legal capacity to sue to tdacedent’s trust conveyance of her assets
to trustee; consequently, they could not estalalisltobable right to recover on the merits);
see alspe.g, Morrison v. City of Fort Worth155 S.W.2d 908, 909 (Tex. 1941) (noting that
courts will not aid in enforcement of illegal coentt).

Moreover, property obtained pursuant to a turnaveer is not turned over to the
judgment creditor but to “a designated sheriff@anstable for execution,” to the court for it
to “apply the property to the satisfaction of thdgment,” or to a receiver to “sell it and pay
the proceeds to the judgment creditor to the extsguired to satisfy the judgment.EX.
Civ. PRAC. & REM. CoDE § 31.002(b). The June 11 Temporary Injunctionttanother

hand, commands Petitioners to deposit San Pedraldoma’'s 35 million pesos “into an

17



account which will be under the joint control ohigio Villarreal and Marcelo Villarreal.”
(Tab 1 at 1045-46.) That would amount to nothingrsof theft.

In sum, the Temporary Injunction is nothing likeienover order and is, in character
and function, a temporary injunction. The turnos@ses cited by Respondent are therefore
wholly immaterial**

B. The court of appeals’ analysis is also factuallffawed.

The court of appeals rejected Petitioners’ argurieithe Temporary Injunction was
not supported by any evidence adduced at the itipmbearing because “the trial court had
before it substantial evidence presented in comoreetith numerous hearings and trial on
the merits of this cause.” (Tab 2 at *5.) But thieael never been a trial on the merits. As
pointed out above, the sole predicate for the Teargdnjunction is the February 14 Order
approving a settlement agreement in which the @Gmighurported to decide that they owned
and could divide property that belonged to theithmoand a Mexican corporation.

Nor was the court of appeals correct in stating Miguel Angel Abramo Martinez
testified that, “after he had released an injunmchiolding the 34 million pesos in the registry

of the Mexican court,” “the money was released aeduired by representatives of

“See Ex parte Johnspb54 S.W.2d 415, 418 (Tex. 1983) (turnover stataitews ex parte entry of [an] order without
notice and hearing”Jn re Estate of Herring983 S.W.2d 61, 65 (Tex. App.—Corpus Christi 1988pet.) (bond not
required for application of receiver pursuant tmayver statute)Thomas v. Thoma917 S.W.2d 425, 433 (Tex. App.—
Waco 1996, no writ) (notice and hearing not reqlifer turnover order)Roosth 889 S.W.2d at 460 (“typical
requirements for an injunction are not applicabl@an injunction granted pursuant to [the turnovatuse]”); Plaza
Court, Ltd. v. WesB79 S.W.2d 271, 276 (Tex. App.—Houston [14th Di®94, orig. proceeding) (no right to notice or
a hearing before enforcement of a turnover or@afiultz v. The Cadle C&25 S.W.2d 151, 155 (Tex. App.—Dallas
1992, writ denied) (bond not required for appointir@f receiver pursuant to turnover statuR)ss v. 3D Tower Ltd.
824 S.W.2d 270, 272 (Tex. App.—Houston [14th D892, writ denied) (notice and hearing not reqlibg turnover
statute).The only remaining authority cited by Respondewbives a writ of garnishment to enforce a monegindnt.
See Endicott-Johnson Corp. v. Encyclopedia Press, 266 U.S. 285, 289 (1924) (notice and hearingreqtired
before issuance of writ of garnishment). Howetlez,June 11 Order was not issued to enforce a njadgynent; nor
is it a writ of garnishmentEndicott-Johnsomas no relevance to the present case.
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[Petitioners] .. ..” (Tab 2 at *5.) In fact, Marez testified the money “was taken by the
representative of Impulsora San Pedro,” its adrratisr, Hector Garza. (Tab 7.) And even
Raquel’s counsel has recognized, after Ignacia®oral as the corporation’s administrator
in February 2007, he had “no control over the caapon . ...” (4 CR 1390.) There is

simply no record evidence establishing that anytiBeér owns or has control over the
corporation’s funds.

In short, the Temporary Injunction is just that,dnaracter and function; and it
commands Petitioners to turn over property thatthdence conclusively establishes they
do not own or control. Like any other temporarunttion, the Temporary Injunction at
issue here should be subject to the mandatoryneagants of Rules 682 and 684. Because it
does not comply with either rule, it should be hedid. That it was purportedly issued to
enforce a previous court order should not changerésult.

IV. A verified application, evidence, and a bond a& required for a temporary
injunction purportedly issued to enforce a previousorder.

To the knowledge of the undersigned, neither tloigrCnor any Texas court — other
than the court of appeals in this case — has IngldRules 680-84 do not apply when a
temporary injunction purports to enforce a previotder. Certainly, the plain text of the
rules make them applicable @l temporary restraining orders and temporary injonst
whenever issuedse€elEx. R.CIv. P.680 (“Notemporary restraining order shall be granted
.....; “Everytemporary restraining order . . . ./EVeryrestraining order . . . .”); 681Nb

temporary injunction . . . .”); 682 Ko writ of injunction . . . .); 683 Everyorder granting
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an injunction and every restraining order ...684 (“In the order grantingany
.. .temporary injunction”) (emphasis added throughout).

This Court has never addressed whether the rufdyg tppan order that purports to
enforce a prior order . But it has held that acdb@required for an injunction issued post-
judgment toenjoin enforcement of a previous judgmeiRicker v. Douglasl2 S.W. 975
(Tex. 1889). And the Thirteenth Court of Appeads held that a party, like Raquel, seeking
an injunction to restrain acts in violation of dtkenent agreement must prove the same
elements that must be proved for a temporary itjancSee BFI Waste Sys. of N.A., Inc. v.
N. Alamo Water Sup. CoriNo. 13-04-00069-CV, 2006 WL 949949, at *6 (TexpA—
Corpus Christi-Edinburg Apr. 13, 2006) (mem. opek. denied per curian251 S.W.3d 30
(Tex. 2007).

Nor should the Court hold that a post-judgmentnojion escapes a temporary
injunction’s “stringent proof requirementsri re Tex. Nat. Res. Conservation Com/8%h
S.W.3d at 204. As the Court has noted, “[a]n aapli for a temporary injunction seeks
extraordinary relief” and “has, and in equity ammad conscience ought to have, the burden
of offering some evidence which, under applicables of law, establishes a probable right
of recovery.”ld. (quotingCamp 348 S.W.2d at 519). That is no less true fanamction
purportedly issued to enforce a previous order.

V. The Orders for Writs of Attachment are likewisevoid.

The court of appeals refused to consider the wglidi the Order for Writs of
Attachment because the Order and the writs thems€lare not appealable orders.”

Villarreal, Tab 2 at *6.) But whether the Order or writs appealable is immaterial. If the

20



Temporary Injunction is void of “legal effect,™ill not support an order of contemp&k
parte Lesher651 S.W.2d 734, 736 (Tex. 1983) (temporary rastig order);see also
Lancaster v. Lancaster291 S.W.2d 303, 308 (Tex. 1956) (temporary infiom).
Therefore, as this Court has held on numerous mrtgsa trial court that holds a party in
contempt for violating a void order necessarilysasiits discretionE.g. Ex parte Shaffer
649 S.W.2d 300, 301-02 (Tex. 1983). This holdmgarticularly warranted here because
the trial court’s Order for Writs of Attachmentses out of procedures that were as irregular
as those that produced the facially void Tempohajynction. Specifically:

0] Raquel’s motion for contempt was not verifid@b 6) and thus did not

invoke the court’s jurisdictionSee Ex parte Winfre263 S.W.2d 154,
156 (Tex. 1953).

(i)  Raquel's motion for contempt sought to enfoademporary injunction
that is void on its face because it fails to sbbad and thus must be
reversed and dissolved. When the *“underlying judgt is reversed
on appeal, then the [enforcement] order must bersed also.”"Ross
v. Nat'l Ctr. for the Employment of the Disabl@01 S.W.3d 694, 695
(Tex. 2006) (quotindVatthiessen v. Schaefed15 S.W.2d 479, 480
(Tex. 1995)).

Moreover, even if Rule 692’s requirements had Isedisfied, a temporary injunction
that is on appeal cannot be enforced by the toaftc SeeTEX. R.APP. P. 29.4. Rather, as
discussed above, the Court has held that, althdbghtrial court may enforce an
unsupersedetinal judgment pending appeal, “our current rules ofedlpfe procedure
provide that during amterlocutoryappeal, 6nly the appellate court in which the appeal is
pending may enforce the orderSheshtawyl154 S.W.3d at 121 (quotingeX. R. APP. P.

29.4) (emphasis added). Because only the appetattin which the appeal is pending has
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authority to enforce an interlocutory order, anyoecement efforts by the trial court
necessarily interfere with the court of appeal£lesive enforcement jurisdictiorSee id.

CONCLUSION AND PRAYER

Purporting to enforce a judgment that would reqietitioners to deposit funds
belonging to a Mexican corporation into a Mexicarst account, the trial court granted a
temporary injunction based on an application thes wot verified as required by Rule 682,
without supporting evidence as requiredMiiifwrights Local, and without requiring a bond
as required by Rule 684. The temporary injuncisotimerefore void.See, e.g., Qwes24
S.W.3d at 337. In addition, while the void tempgrajunction was on appeal, the trial
court purported to enforce it by ordering writsatfachment that command Petitioners’
arrest unless each posts a $1 million bond.

The trial court clearly erred. But this case it about the mere correction of
“procedural” errors. Because the trial court’'soesrhave had a significant affect on
Petitioners’ substantive rights, the issues raiséus Petition demand this Court’s attention.

For the foregoing reasons, Petitioners Ignacio,s0elo, Martha, and Fernando
Villarreal Cantu respectfully request that the Garant their Petition, dissolve the trial
court’s June 11 Temporary Injunction, vacate tia tourt's June 27 orders for contempt
and for issuance of writs of attachment, and ottokewvrits withdrawn. Petitioners also pray

for all other and further relief to which they miag entitled.
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