ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

DANIEL L. GEYSER (512) 936-1897
ASSISTANT SOLICITOR GENERAL DANIEL.GEYSER@OAG.STATE.TX.US

March 3, 2010
VIA ELECTRONIC MAIL AND FEDERAL EXPRESS

Mr. Charles R. Fulbruge III, Clerk

U.S. Court of Appeals for the Fifth Circuit
600 S. Maestri Place

New Orleans, LA 70130-3408

Re:  Carol Severance v. Jerry Patterson, et al., No. 07-20409
(Before Jones, C.J., and Wiener and Clement, JJ.)

Dear Mr. Fulbruge:

Asrequested by the clerk’s office, the State submits the following status report for the above-
captioned case. The matter is currently under submission, before the Supreme Court of Texas,
following an oral argument on November 19, 2009. Plaintiff has submitted a post-submission letter,
and the State is currently in the process of preparing a response (which we anticipate filing in the
near future).'

In addition, the State also attaches a copy of a pre-submission letter it had sent to the state
supreme court. This letter is a definitive response to Plaintiff’s status report of January 15, 2009,
which repeated the same misrepresentations found in her earlier filings with the state supreme court.

Please do not hesitate if you need anything further. Thank you for your assistance.

Sincerely,

Daniel L. Geyser
Assistant Solicitor General

cc: Blake A. Hawthorne, Clerk of the Supreme Court of Texas
J. David Breemer
Barry C. Willey
Kenneth C. Cross

! This is the same response referenced in our last status update; due to a number of urgent and
unavoidable deadlines, including those in matters pending in both this Court and the Supreme Court of
Texas, we are still completing our response to Plaintiff’s submission.
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GREG ABBOTT

DANIELL. GEYSER _ o (512) 936-1897
ASSISTANT SOLICITOR GENERAL DANIEL.GEYSER@OAG.STATE.TX.US

November 17, 2009

VIA HAND DELIVERY

Mr. Blake A. Hawthorne, Clerk
Supreme Court of Texas

201 West 14th Street, Room 104
Austin, Texas 78701

Re:  Carol Severance v. Jerry Patterson, et al., No. 09-0387
(Oral argument scheduled for Nov. 19, 2009, at 9:00 a.m.)

Dear Mr. Hawthome:

Enclosed for filing are the original and twelve copies of a letter calling the Court’s
attention to recent developments in the above-captioned case. In light of the upcoming
argument date, please distribute the enclosed copies at your earliest convenience to the
members of the Court; please also file-mark the extra copy and return it to the courier for my
files. All appellate counsel of record are being served a copy of this letter by electronic and
certified mail. Thank you for your assistance in this matter.

To THE HONORABLE SUPREME COURT OF TEXAS:

The State réspectfully submits- the following response to Plaintiff’s recent letter
regarding her decision to participate in the FEMA grant program. That letter contains a
series of inaccurate statements that warrant correction.

1. Plaintiff is wrong, first and foremost, that she has two years to postpone the
closing. There is indeed a “two year performance period” (Pltf’s Ltr. at 1), but that period
is the deadline for the project and appropriation to expire, not a window for Plaintiff to delay
her own closing. The City, as the grant administrator, has the right to schedule the closing
date. See, e.g., http://www.fema.gov/government/grant/resources/acqhandchap.shtm, at
ITI-33. Nor is that fact at all surprising. It would be an odd system that authorized a single
litigant, at her sole discretion, to hold up a federal-state program, freeze two appropriations
in place, and delay the start of important public-safety projects—notwithstanding that the
official contracts are signed and the closing funds are ready for disbursement.
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In addition, simply closing escrow before the deadline does not itself satisfy the City’s
obligations under the FEMA grant. The federal program mandates the imposition of an
open-space deed restriction prohibiting any permanent structures that block natural water
flow across the property. See42 U.S.C. § 5170c(b)(2)(B). (This restriction remains in effect
in perpetuity.) In order to clear the property, the City must perform the required inspections,
environmental surveys, and demolitions before the two-year deadline. It accordingly would

“be especially curious to leave the timing of the transaction to the sole discretion of the private
party who is not responsible for performing these additional tasks by the program deadline.
And, at the very least, this highlights the fact that not even the City has the option to wait out
the full appropriations period and still close in time to satisfy these additional requirements.

Plaintiff therefore does not have the full two-year appropriation window, but rather
must sell or withdraw by the final closing date set by the City; she cannot demand a new date.
This fact was explained to both Plaintiff and her counsel before Plaintiff submitted her letter
to this Court.! Contrary to Plaintiff’s contention, once the closing date arrives—as we fully
anticipate it will in early 2010, if not before—Plaintiff’s rights are limited to closing escrow
or withdrawing from the FEMA program. She, however, does not have the power to instruct
~ the federal and state governments to wait and proceed on her own tlmelme |

2. Plaintiff contends that the City has suggested “it mlght use FEMA funds to buy
Severance’s properties for significantly less than the appraised value.” Pltf’s Ltr. at 2. This
is highly misleading for a variety of reasons. First, Plaintiff neglects to mention the actual
(and significant) amounts offered for each property—$335,685.73 and $611,588.79, see
attachments A and B—or the fact that each figure substantially exceeds the corresponding
price that Severance paid in 2005 ($278,500 and $365,000), see USCAS 608-09. (Plaintiff
presumably paid a discounted price in 2005 for buying property that was already subject to
apublic easement. See, e.g., Defendants-Appellees’ Joint Answering Br. 14-20, 28-34; see
also Palazzolo v. Rhode Island, 533 U.S. 606, 628 (2001); Lucas v. S.C. Coastal Council,
505 U.S. 1003, 1027 (1992).) A rate is not “discounted” simply because Plaintiff believes
she can locate her own appraiser to estimate the price at a higher value.

In her letter, Plaintiff also ignored the State’s explanation that the transactions are expected to-close
quickly in order to accommodate a related beach-nourishment project administered jointly by the City and
the GLO.

2 In any event, Plaintiff is also incorrect that she “has two years to close escrow.” Pltf’s Ltr. at 1.
The two-year period commenced months ago: the state appropriation expires on May 31,
2011—approximately 18 months from now—and the project deadline elapses on July 23, 2011. See Tex.
H.B. 4586, 81st Leg., R.S., § 87 (2009). Given that a threejudge panel of the Fifth Circuit took nearly 11
months, after oral argument, to issue its certification order in this case, it is highly unlikely that even this
appeal (much less the entire litigation) will conclude before the appropriations expire.
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\ .
Second, no one forced Plaintiff to accept the value offered for her properties; she

could have refused to execute the agreements at their current value. Her decision to

nonetheless sign and execute the contracts, negotiated at arms-length, suggests that the prices
are fair.

Finally, Plaintiff fails to disclose that the FEMA program determines the base
appraisal at a pre-storm fair-market value—meaning that the initial value does not discount
for the fact that her structures are currently at least 50% damaged (as they must be in order
to qualify for the grant program). The ultimate so-called “discount” presumably accounts for
the fact that the appraisal is not linked to the current (and reduced) value of the property in
its present condition. '

3. Plaintiff, however, is correct on one point: she does have the right to withdraw
from the FEMA program before the closing date, as the State’s letter already disclosed. See -
also Pltf’s Ltr. at 2 (so acknowledging). This means that Plaintiff, and Plaintiff alone, is
capable of instructing this Court whether the dispute will become moot in the near future.
If it is in fact true that Plaintiff (who is a lawyer) “will not close on all properties while this
suit is pending”—a factual representation made by Plaintiff’s counsel in her last letter, see
ibid —then Plaintiff herself can eliminate any confusion by submitting a formal declaration
announcing her intention to pursue this litigation instead of the FEMA buy-out. She alone
can provide the factual basis to show that the Court will not invest substantial resources in
hearing oral argument and drafting an opinion, only to watch the matter disappear in a few
short months once the properties in question are sold.

The State accordingly does not “fault” Severance for “investigating the buy-out
program” (Pltf’s Ltr. at 2)—and the State never intimated otherwise. But the State does
suggest, if Plaintiff intends to go forward with her signed contracts, that she disclose that fact
to the Court: although Plaintiff is certainly wrong that these issues are
“long-festering”—contrary to decades of uniform -and settled precedent suggesting
otherwise—the issues are indeed important. They affect the public’s property rights in a
crucial easement of longstanding duration; they implicate a doctrine consistently understood
and enforced alike by all three branches of Texas government; and they affect a principle
now enshrined as part of the Texas Constitution. Ifa doctrine this important is to be upended
at this late hour, as Plaintiff has proposed, the matter should not be determined in a case on
the brink of becoming moot. Nor should the Court’s important and limited judicial resources
be consumed by a matter that is poised to resolve itself.
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Respectfully submitted,

‘Daniel L. Geyser
“ Assistant Solicitor General

cc:  Charles R. Fulbruge III, Clerk of the U.S. Court
' of Appeals for the Fifth Circuit (via Federal Express)
J. David Breemer (via electronic and certified mail)
Barry C. Willey (via electronic and certified mail)
Kenneth C. Cross (via electronic and certified mail)
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FLOOD DAMAGED PROPERTY CONTRACT FOR SALE

mwmmrummmmmﬂiyofﬁﬁmwmmcuy of Galyeston, Texss,
heecinater refierred o 25 the City, and Carol Severace, hereisafher refirred to uy the SELLER.

THAT, the CITY is acting under 3 federsl grant from tho Texas Departmam of Public Safety, Govemor’s Division of
Bmespency Mxnagement (GDEM) to purchass cextain proparty to the City of Galveston, Texas in which the SELLER owns
a paregl of land known by ths physical addpess 13107 Bermudp Beach Dr,, and describad a8 Abst 121 Page 54 Lot 17
Bermods Beach Unrecorded Snb. The Seller represeats that this property was damaged by ficod, that the Seller qualifies
for the agsistance being granted and that the Seller wndersiynds that tere is NO OBLIGATION TOQ SELL THE
BROPERTY UNDER THIS FROGRAM, RUT THE SELLER DOES SO VOLUNTARILY, .

The partieq agres as follows:

‘1, The Clty ugrees to pay the SELLER fir sald propety the sum of $611,988.79 aveilable at suttlement after the
acgoptasce of this Agreament and prefiminary appeoval of the Sella’s title; provided the Seller can excutc and
defiver 2 good and sulficient general watranty deed conveying warketable title to said property in foe simpls, clear
of il Henz and encurnbrances. :

2. SELLAR anknowledges thet ¢he prive to be paid for the property is seventy-five percent (75%) of the pre-fiood
value of $765,000.00 with deductions for auy insurance payment recetved by SELLER for struchxal damage
from flood insurance of $32,520.25 and structurel darage from wind insucanes of $4,§1270 and 8 0.00 for any
Dissster Honslng Assistance program (DHA) (strucnual repairs) andlor 8 6.00 for Other Needs Assistance
(ONA) for which SELLER cinnot dosument a5 cxpended o répalr of the dwmaged struchure, and o
reimburgenent of § 42500 for certain repairs for which secelpts were provided have been added, The Texds
General Land offics (GLO) {5 contributing up to $65:000.00 towerd the required 25% local seateh. The GLO
contrition epecifie to your offer is 865,000.00,

3. The procends from the sale shall first bo applied to all liens on the property, including real estate taxes,
weedy lot liens, and pavipg assessments, All lien amounts shiadl be due and payable to the dats of setilsment,
“The Hazard Mitigation Grant Propram Funds being used for the purchase of the propevty cannot end will not
duplioates benedits received for the same from any other funds. SELLER will retuse any disaster ald money
mdmnduplhambmeﬁmudmmhedbym-cmwmyfduﬂwmoﬁddldminisbeﬂngﬂlse

4. SBLLER will exconte all necessary documents to trangfer markatable fes simpls title to the propeny to the
City and also ajress to excoute now and in the fiture, aay and all documents required by the City and/or
DEM to complete this transaction and t0 somply with the City, state or Pederal Regulations.

§. SELLER wilf NOT remove any property consldered 2 portion of the real estate without prior written
netics to the Clty and providing appraisals of such properties. The value of the property so removed, &y
finally detrmined, will be duducted from the purchasy peice, if the purchase peics has not as yet been pald in
full or be repald by the SELLUER within 10 days after removal I the purchase price has been paid to the
SELLER. Tho value of the property removed will be solely détermined by the City and must be negatiased
prior to removal, SELLER undlenstands that o fixtures, materfals ot impravements ta the real cstute may be
removed Fom the premises. The Cly will NOT permit any materials to be sshvaged at this time or at the

tme of dsmolition, violation of this result i uction of the
Pl Az Bgrecineat may in 2 reduction of the value of and amount

6. 'l‘hLSELLERqudi Mmﬂxm;cs.mmuhormmvmmwﬂwwmmy be removed
el s e o G s it o e i
=l ¢ arat o on. iolation of this i i

fair market valus of the sracture, A i “ the

7. Tho SELLER understands this Is & volntary transaction and that SELLER is not entitted to relocetion
benefits provided by the Uniform Relocation Assistanee and Real i i
wod il oot et e oy & an Propesty Acquisition Policies Aot (URA),

9Z:27T 6@03/60/11




8. SELLER scknowledges that it bas had an opportuaity to revisw this coatract snd that it has had an
opportunity, if it so chaotus, to contact an attomssy of it's choloe to review this Agreement. SELLER enters
. into this Agreemant fully undorstanding the natars thereof. SELLER further releases, indemnifis, and saves
" and holds harmisss the City and the City's officars, erployess, agenls, dnd subcartrctors from sl swits,
actions, or claims of any character, name, or description for eay matter relating to the subject matter of this
Coeatioes a Tauiity ogandien of 1o auhebuen Aotod aorepresestation o ofbr ateutons 3
tioas or Habili ess of the aegligencs, od wisrepressatations ov onul or
unintantional scts of the City or any of iz efficery, agunty, cnployess ar subcontraciors performed in

relation (o this contract or the adminlsivation of this buyout program.

. nbmmutkmmwmmmmmmmmdmmﬁmm

DATED tis 8 ey of_CIeT 5009, (S

Seller Signature Wugaﬁeﬂmﬁrsm {sigaatare)
Covol Sevorance LES Berger
Seller Printed Name : Witness, sticsting for Seller (Printad Nams)

ASHROVED AS 7O FOIRA
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ATTACHMENT B
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FLOOD DAMAGED PROPERTY CONTRACT FORSALE

THIS AGREEMENT is made and entorsd into uﬁu_&_duyome by and between City of Galveston, Toxas,
R heveinatter referved to us e City, and Cavel Seversnce, hersinafior referred to a5 the SELLER.

mr.mmummnmmmmrmummdmmw Govemor's Division of
Emesgency Mancgement (GDEM) to porchase cestain propesty b the City of Galveston, Texus in which the SELLER owns
a parcel of nnd known by the physical sddress 22716 Kenuedy Dr, and described as Abst 121 Fago 16 Lot 4 Sea Isle Sec
23. The Seller represents that this propesty was damugesd by flood, that the Sellsr qualifies for the assistance being granted
and that the Seller undersinnds that theve is NO OBLIGATION TO SELL THE PROPERTY UNDER THIS PROGRAM,
BUT THE SRULER DOES $0 VOLUNTARILY.

The partiss agree as follows:

1. m&wwmwmﬂMhdﬂmﬂwmdmﬁHﬂWummm

of this Agreement and prelimicary spproval of the Seller's title; provided the Seller can execute end
mnwmmmmmwmwﬁngmmmwmmhhmhm
ofall liene and encumbcances,

2, SELLER acknowledgss that the price to be pald for the property Is seventy-five percent (75%) of the pre-flood
value of $450,000.00 with deductions for any insurance payment recsived by SELLER for struchural damags
from fload insurence of $68,352.50 and strustural damage from wind insurence of $20,733.20 and $ .00 for any
Disaster Housing Assisianea program (DHA) (structmral repalis) and/or § 000 for Other Needs Assistance
{ONA) for which SELLER camot document as expended on repair of the damaped struchus, and &
relmbursement of §  0.00 for cestain ropairs for which receipts were provided have been added. The Texas
General Land offics (GLO) i contributing up to $65,000.00 toward the required 25% local meich. The GLO
contrition specific to your offor is 565,600.00,

3. The procesds from the sale shall finst be applicd to al Nens on the propurty, including real extate toxes,
weedy lot lens, and paving assessments. All Hen ancounty shall be due and payablc to the date of seiflement.
The Hazapd Mitigation Grant Program Funds being used for the purchase of the property cunmot and will not
duplicate benefits recetved for the same from ey other funds. SELLER will retwrn any disuster id money
mer.lwdxt’itdup!leatesbuneﬁtsudﬁmwbymcnywmyﬁdwmmoﬁdﬂadmmuaﬂngm
grant finds,

4. SELLER will executs all necessary documents to transfer marketable foe simple title to the property to the
City and also agrees to exeente now snd in the fulure, ey and all documents required by the City and/er
DEM to somplete this tiansaction and to comply with the City, state or Federal Regulations-

5. SELLER will NOT remove any property considered a portion of the real estate without prior written
fotice to the City and providing appraisals of such properties. The value of the proparty so removed, a8
finally determined, will bs deductod frotn the purchase prive, if the purchass price has not es yet boen puld in
full or bo repald by the SELLER within 10 days afier removal If ths purchase price has been paid to the
SELLER. The value of the property removed will be solely determined by the City and must be negatiated
prior 10 removal, SELLER understands that no fixtures, materials or improvements to the reul estats may bo
removed from the premises, The City will NOT petmit any materials to by salvaged at this time or ot the
umeot‘dem!ltion. Any vialation of this agreement may result in & reduction of the valug of and amount
received for the structure,

6. The SELLER undacstands that oo fixtures, matetials or Improvements to the real estate may be removed
from the premlses, and, becauss of legal Habllity reasons, the CITY will oot pexmit any materials to bo
salvaged Wt this time or at the time of demolition. Any viclstion of this agreament may result in changing the
fuir market value of the stucture,

7. The SELLER understands this is & voluntiry transaction and that SELLER is not entitled to relocation
benefits by the Uniform Relocation Assistanoe and Reaf Property Acquisition Policies Act (URA),
and will not claim any such bunefits,
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8. SBLIER ackmowledpes that it has bad an apportunity to review this contract and that it has hed an
opportunity, if it.s0 chooses, to contact an attomey of it's choice to review this Agrsement. SELLER enters
into this Agreement fully understanding the namure theroof. SELLER further releases, indemuifics, and saves
and holds harmkss the City and the City’s officers, employees, agents, and suboontraotors from all suits,
actions, of claims of my charaoter, name, or description for any matter relating o the subject matter of this
confract.  The SELLER shall relexse and fndemnlly the City from and against any suils, damages,
obligations or lisbility regardless of e negligencs, slizged misrepresentations or other Intpational or
onlntentioual acts of the City or any of ity officers, agents, employees o subeontractors performed in
relation ta this contract or the sdminktration of this buyout program.

Y

This agrecment [s binding upon the heirs, execators, successors and assigns of all parties,

DATED this_2 day of 2009,
Seller Signature atissting for Beller (gignature)
Carol Severance v

Sellor Printed Name ' Witness, attesting for Scller (Printed Name)

APPROVED AS TO (3, 'y

:Eg ;%.DEJ-E- :.' .
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