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April 8, 2010 
 
 

Via Overnight Delivery 
 
Honorable Justices 
The Supreme Court of Texas 
201 W. 14th Street, Room 104 
Austin, Texas  78701 
 

Re: Cause No. 09-0048; MCI Sales and Service, Inc., f/k/a Hausman Bus Sales, 
Inc. and Motor Coach Industries Mexico, S.A. de C.V., f/k/a Dina 
Autobuses, S.A. de C.V. v. James Hinton, Individually and as 
Representative of the Estate of Dolores Hinton, Deceased, et al.; In the 
Supreme Court of Texas. 

To the Honorable Justices of the Supreme Court of Texas: 
 
 As counsel for Petitioners MCI et al., I feel obliged to answer the charge leveled in 
Justice Enoch’s letter to the Court dated March 30, 2010 in which he says I gave the 
Court “an inaccurate representation of the record.”  What I said to the Court regarding the 
settling person issue was this:  under the “Litigation Plan” created by the Hinton 
plaintiffs, the plaintiffs “not only had the right to get the money at any time, they were 
limited—they could not get more than 10% more than the mediator found, so it’s not like 
one of them could get all the money and the rest of them would be gone.”  The Litigation 
Plan confirms the accuracy of those statements.  (See 84 CR 20053)  No one of the 
Hinton plaintiffs could have received all of the money because of the 110% limitation.  
As it turned out, only one claimant (Robert Kuryla), with minor injuries, received less 
from the “Litigation Plan” than the mediator’s number.  But he did receive something—
approximately $7,000.  (84 CR 20043; 85 CR 20267)  He agreed to this number when he 
and his fellow passengers moved the bankruptcy court to adopt the findings of the 
“Special Judge.”  (84 CR 20026)  None of that even addresses, much less refutes, what I 
told the Court.  Robert Kuryla and the other Hinton claimants received something of 
value before the trial of the state court action—the setting aside of the money and the 
Litigation Plan itself was something of value.   
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 Justice Enoch points to MCI’s opportunity to join Central Texas as a responsible 
third party.  The Hintons’ argument is essentially that there is no need to consider 
someone a settling person if they could be joined (or under the amended statute, 
designated) as a responsible third party.  The statute should be interpreted according to its 
plain language, which does not make “settling person” and “responsible third party” 
exclusive categories.     
 

The final point on this issue is that MCI is not arguing for a result that whenever 
an insurer pays money into the registry of a bankruptcy court, the bankrupt insured is a 
settling person.  Such a broad ruling would not be necessary in this case.  

 
Changing to the topic of preemption, during argument Chief Justice Jefferson 

inquired about the ultimate results in the three federal district court cases that relied on 
O’Hara—Spruell, Burns, and McCracken.  Here is their subsequent history: 

 
• In Spruell v. Ford Motor Co., the court denied a motion for summary 

judgment on preemption grounds.  No. 07-2058, 2008 U.S. Dist. LEXIS 
26834 (W.D. Ark. 2008).  But shortly after the court issued its opinion, the 
lawsuit was dismissed with prejudice by agreement.  The court’s ruling on 
preemption was never appealed.    

 
• In Burns v. Ford Motor Co., the court denied the preemption-based motion 

for summary judgment.  No. 06-5201, 2008 U.S. Dist. LEXIS 5625 (W.D. 
Ark. 2008).  Then the case was tried to a defense verdict and the 
preemption issue was never appealed.     

 
• Lastly, in McCracken v. Ford Motor Co., the defendant argued preemption 

in a motion to dismiss, which was denied.  The court subsequently 
dismissed the case for lack of diversity jurisdiction.  The preemption issue 
was never appealed.  588 F. Supp. 2d 635 (E.D. Pa. 2008), dismissed, No. 
07-CV-2018, 2009 U.S. Dist. LEXIS 37020 (E.D. Pa. 2009).     

 
The final orders on these cases are attached. 

Finally, Justice O’Neill asked opposing counsel whether it was necessary to rule 
on the glazing preemption claim if the Court held the seat-belt claim was not preempted.  
If the Court sustains the Court of Appeals’ ruling on Chapter 33, for the sake of 
efficiency in the judicial system and guidance to the trial court, the Court should address 
the preemption claims on both seat belts and glazing—even if the Court finds the seat 
belt claim not preempted.  Clearly, if the Court does not rule on the glazing issue, glazing 
will figure prominently in any retrial.  The issue is before this Court now, the issue is 
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ripe, and by ruling on the glazing issue, this Court could streamline the trial issues and 
provide guidance to the trial court and parties.  In addition, it would prevent the 
inefficiencies created in the event of a second appeal to the court of appeals and to this 
Court on the glazing issue after retrial.  This also is an issue in the companion case that is 
stayed pending the outcome of this case, and it is an issue in other cases that are pending 
around the State.  See Edinburg Hosp. Auth. v. Trevino, 941 S.W.2d 76, 81 (Tex. 1997) 
(“Although resolution of this issue is not essential to our disposition of this case, we 
address it to provide the trial court with guidance in the retrial . . . .”). 

 
We thank the Court for its patience in considering this response.  

 
Very truly yours, 
 
         /S/ 
 
Thomas C. Wright 
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