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TO THE HONORABLE SUPREME COURT OF TEXAS: 

Petitioner’s response brief continues to cling to the hope that this Court will 

speculate as to whether or not the alleged written request for an ‘unavoidable accident’ 

instruction was presented to the trial court in substantially correct form.  Petitioner has 

now expanded its allegation that the alleged instruction was in accordance with Pattern 

Jury Charge 3.4.  However, nowhere within the record before this Court does such 

instruction exist! Additionally, Petitioner contends that ‘neither the trial court nor the 

Respondents’ attorney suggested the instruction was anything less than “substantially 

correct” as found in Pattern Jury Charge 3.4.’ (Petitioner’s Reply to Response p.3-4)   It is 

neither the trial court’s, nor Plaintiffs’ counsel’s job to point out error preservation to any 

opposing party, and to suggest such simply misstates the law.   The requirement of error 

preservation lies solely to the party seeking same. See Tex. R. App. P. 33.1(a) 

Petitioner’s contention that the trial court ‘endorsed’ the preservation of error is 

again a fragile attempt to extend the plain reading of this courts ruling in Dallas Mkt. Ctr. 

Dev. Co. v Liedeker, 958 S.W.2d 382, 384 (Tex. 1997).   Liedeker is not on point with 

what this Petitioner contends.  Liedeker stands for the proposition that an objection to an 

instruction or definition is preserved if the trial court is informed of the reason.  In 

Liedeker the first complaint dealt with whether or not the defendant was held to ‘ordinary 

care/negligence’ or a much greater degree of care that is required of a common carrier, as 

all that is required to preserve error to a defective instruction is an objection.  Id. at 

pp.384-385.  What is present in Liedeker that is not present in the case at bar, is the 
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requested instruction!  The second portion of the Liedeker opinion, is dicta dealing with 

the manner the case should proceed on retrial (ie. premises defect or mere negligence) Id. 

at p.385.  That portion of the opinion also dealt with objection to the issue given.  The 

opinion does not deal with whether or not the proper instruction was requested, but 

rather whether it was denied.  As noted by the court in Liedeker, “…There is no question 

they were submitted. They are stamped in the clerk’s office.” Id. at p.385.  In the case at 

bar, where is the requested instruction to be reviewed? In Liedeker there was never 

concern that the instruction or definition were not tendered in substantially correct form, 

but rather that the appellant failed to have the trial court sign such refusal. Id. at pp.386, 

387.  Petitioner wants an extension of preservation of error by only requiring that 

somewhere in the reporter’s record, a reference be made to some innocuous instruction 

and that the trial court indicate (in the record) it is overruled.   That, Petitioner suggests, is 

enough.   If this Court follows this extension, a whole new array of trial tactic is created. 

For instance,  one party knowing a case is going badly for them in trial could reasonably 

assure themselves of a retrial by having an incorrect version of an instruction or definition 

written, discuss it in generality with the court on the record, fail to have it included in the 

record on appeal, and do just what this Petitioner is doing.  The reason for the rule seems 

simple enough, courts need to know, not guess or speculate, that the instruction was 

correct for the facts presented at trial.  To require less simply allows uncertainty and 

gamesmanship.   
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CONCLUSION AND PRAYER 
 

The hospital has not shown this court where it plainly presented a substantially 

correct version of an ‘unavoidable accident’ instruction, much less one in compliance 

with the Pattern Jury Charge.  Accordingly, the Hospitals’ Petition should be in all things 

denied, and mandate issue. 

Respectfully submitted, 

        
  ______________________________ 
  John N. Mastin 
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