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REPLY TO THE PETITION FOR REVIEW OF
PETITIONER, MICHAEL T. JELINEK, M.D.

TO THE HONORABLE SUPREME COURT OF TEXAS:

This Court should not grant review of Petitioner Jelinek’stidatifor Review as
its foundation is erroneous. Petitioner claims that the only dhasélaintiffs below had
against Petitioner was for the “wrongful death” of Eloisa Ceamas therefore since

Plaintiffs’ expert did not allude to the negligence causing the hW@dtEloisa, it must



fail. In fact, the Plaintiffs’ pleadings made claim that the negligence of any of the
Defendants caused the ‘death’ of Eloisa Casas, rather it clagd that Petitioners’
negligence was the cause of ‘injuries’. (Plaintiffs First Amended Petition, at 3,
paragraph VI) (Appx 1)Further the expert report of Dr. Daller was a good faith effort
setting forth the standard of care, breach, and causation with suiffedaity to both
inform the Defendant of the conduct which Plaintiffs were calling opiestion; and,
further provided a basis for the trial court to conclude that #fsinclaims had merit.
Finally, Petitioner has erroneously attempted to include Plaintdtmsel in their request
for sanctions, when neither its original motion, or order ever allude®laintiffs’
counsel.
RESPONSE TO PETITIONER’S STATEMENT OF THE CASE

Respondents accept as correct Petitioner's statement oAsbe save and except
that Plaintiffs’ counsel, John Mastin was never included as arpeesponsible for the
sanctions sought. Accordingly, the Petitioner’s attempt to now includ#ift counsel
Is a bad faith attempt to seek sanctions when sanctions were soaght before, and
Respondents respectfully request this Court to so find sanctyamssa Petitioner and
his counsel, Ronald G. Hole, and | Cecilia Garza, Hole & AkjatelL.P, and enter
orders appropriate to this misconduct.

RESPONSE TO PETITIONER’S STATEMENT OF JURISDICTION

The Petitioner, in his Statement of the Case, is erroneous as$éstion that the
Texas Supreme Court has Jurisdiction of this proceeding pursuant to Gexasiment

Code 8§22.001(a)(2), §22.001(a)(3) and 822.001(a)(6). The Texas Supreme Court does

Vi



not have jurisdiction of this proceeding pursuant to Texas Government Code

§22.001(a)(2) because the Thirteenth Court of Appeals decision is in confaithityrot

in contravention of, a well established criteria of expert reppetsaining to former

Article 4590i, 813.01. Further, this Court does not have jurisdiction pursaanexas

Government Code §22.001(a)(3) or §22.001(a)(6) in that this Petitiorex ge@pinion

of a statute that was repealed nearly six years ago and treieftdrno legal significance

in this state; nor, could the decision of the Thirteenth Court of Appralluation of a

statute now long buried, be of any legal import.

RESPONSE TO PETITIONER’S STATEMENT OF ISSUES PRESENTED

Reply To Petitioner's Issue #1: Must a 4590i Expert Report bHxplhe Causal
Connection Between the Alleged Deviations from
the Standard of Care and the Damages Alleged in the
Plaintiff's Petition?

The Thirteenth Court of Appeals ruling which upheld the trial cowd€sial of
sanctions and dismissal as sought by Appellant Jelinek pursuant ter farticle 4590i
813.01 was correct in that the Plaintiffs’ expert report was a dail effort as it

established the standard of care applicable in the case, aaswélle causative links to

Eloisa’s pain and mental anguish.
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STATEMENT OF FACTS

Respondent agrees that the Court of Appeatliectly stated the nature of the case,
and hereby incorporates same by reference.

SUMMARY OF ARGUMENT

Petitioner’s Issue 1: Must a 4590i Expert Report Explain the Causal Connection
Between the Alleged Deviations from the Standard of Care
and the Damages Alleged in the Plaintiff's Petition?

The foundation of Petitioner’s Petition for Review is erroneous asbiased with
the supposition that the only claim that Plaintiffs below had agBeigioner was for the
“wrongful death” of Eloisa Casas. To the contrary, Plaintiffs’ heit First Amended
Petition madeno claim that the negligence of any of the Defendants caused the death
of Eloisa Casas. (Plaintiffs First Amended Petition, at 3, paragraph VI) (AppXThe
expert report of Dr. Daller was a good faith effort setting fohté standard of care,
breach, and causation with sufficient clarity to both inform theeBadint of the conduct
which Plaintiffs were calling into question; and, further provided asbfsi the Trial
Court to conclude that Plaintiffs’ claims had merit. Again, Resposdgatild point out
to this court that Petitioner now seeks sanctions against coiandeeéspondents, when
his motion for sanctions did not contain such requests; nor, did theafrtdter court ever
allude to such inclusion. Accordingly, such bad faith attempt of inclusi@party for
the first time should not only be stricken, but attorneys fees steullvarded to these
Respondents and to their counsel. (see Prayer at 5; DefendaneMicBalinek, M.D.’s

Motion for Sanctions and Dismissal Pursuant to Former Article 4538stion 13.01(e)

(Appx 2) and(Order DenyingDefendant Michael T. Jelinek M.D.’s Motion for Sanctions



and Dismissal Pursuant to Former Article 4590i, Section 13.01(&xeenbn November

19, 2004) (Appx B

ARGUMENT

Reply to Petitioner’s Issue 1:

It is unquestioned that the expert report as required under formieteA4690i,
was timely. Neither is it contended by Petitioner that Hféshexpert, Dr. Daller did not
have sufficient training or expertise to render an expert opimertaining to the
malfeasance of Dr. Jelinek. Accordingly, Dr. Daller's stateimes to the standard of
care, and the failure to follow those standards, and the atecfailure have, are
uncontroverted.

The complaint of Petitioner is simply that the expert reportiwssfficient to give
notice to the Defendant of Plaintiffs’ complaints as it paddito Dr. Jelinek’s care of
Eloisa Casas. Apparently, the allegations and comments Dr.r Dadide were not so
ambiguous or unclear to Petitioner that it ever filed ‘special giaes’ to the pleadings
on file in order to clarify Plaintiffs’ position as set out by their expeftis report.

An expert report must discuss the standard of care, breach, antdaragsaas to
inform the Defendant of the conduct Plaintiff has called into questidnt@ provide a
basis for the trial court to conclude that Plaintiff's claiinave merit. American
Transitional Care Centers of Texas, Inc. v. Palacios, 46 S.W.3d 873, 875 (Tex. 2001) In
section 13.01 of former Article 4590i, “Expert Report” is definedaawritten report by

an expert that provides a fair summary of the expert’'s opinions.rdiegaapplicable



standards of care, the manor in which the care rendered...failedtdb the standards,
and the causal relationship between that failure and injury, hawclaroages claimed.”
Former Article 4590i, 813.01(r)(6) Clearly, the trial court’s determination concerning the
adequacy of an expert report is reviewed under an abuse-of-dis@ttiatard Palacios
supra at 877 The Palacios court clearly indicates that the statute onlyresgane inquiry
— whether the report evidences a good faith effort to provide astmmmary of the
expert’'s opinions. However, the court established that the report neethrsital all the
Plaintiff's proof...Palacios supra at 878 It is clear that the expert report is not required
to present evidence in a fashion as if the merits were actusilhg litigated; nor, does it
require to meet the same requirements of evidence profferedSumeanary Judgment
proceedingPalacios supra at 879

Neither the trial court nor the appellate court abused their tiscras the expert
report reviewed sufficiently set forth those requirements tebkeshed inPalacios. The
trial court therefore was neither arbitrary nor acted in areasonable manner without
reference to any guiding rules or principl&owner v. Aquamarine Operators Inc., 701
S.W.2d 238, 241-242 (Tex. 198bpr appellate purposes, the trial court’'s discretion
should remain inviolate provided that their discretion has not been alkiseds v
Fourth Court of Appeals, 777 S.W.2d 38 (Tex. 198%urther, the expert’'s report need
not use any particular ‘magical words’ such as ‘reasonablecalegiobability’. Bowie
Memorial Hospital v. Wright, 79 S.W.3d 48, 53 (Tex. 2002) Dr. Daller’'s expert report
with the attached Curriculum Vitae clearly established hedlentials to proffer the

applicable standard of care complained of and its breach and thei\e@e$tct of that



breach. In fact, Dr. Daller indicated at page two of his repofolbows: “all opinions
provided herein are based upon reasonable medical probability.” Drr Bet$eforth his
understanding of what “standard of care” and “negligence” means. Thathg, states at
page three of his report, “standard of care” means, “...that duty cfdacad doctor or
nurse to have the knowledge and skill ordinarily possessed and tosexéreicare and
skill ordinarily used by trained and skilled members of theioatgrofession practicing
their profession under the same or similar circumstancese“went further to state his
belief that “negligence” means, “...the failure to use ordinary cargiling to do that
which a physician or nurse of ordinary prudence would do under the casimilar
circumstances or doing that which a physician of ordinary prudencedwotido under
the same or similar circumstances.”(Expert Report of John AeD#1.D., Ph.D) (Appx
4) Dr. Daller then explains what the applicable standard of caséuth as to Dr. Garcia
and Dr. Jelinek. That is, ‘to be vigilant concerning the treatmeptpdhient is receiving
and confirming that orders (physicians) are carried out.” Drlé&atates that Dr. Jelinek
‘failed to recognize that the ordered antibiotics were not beingrastered’ which is a
breach in the standard of care. He then connects that breach asdygiggnt (failing to
use ordinary care or failing to do that which a physician of ordipawsgence would not
do under the same or similar circumstances). Dr. Daller ¢tearly links the resultant
harm of this negligence by stating that ‘the breach of thedatd of care resulted in a
prolonged hospital course and increased pain and suffering being experisnbssl
Casas. Dr. Daller indicates in the report that ‘receivimg ordered antibiotics was a

necessary therapy for Elois&@aller report at 4



As the factual basis outlined in the Thirteenth Court of App®@aision indicates,
at all times, Dr. Jelinek intended that Eloisa have a regimeantbiotics that he
prescribed. These antibiotics were not given, even though ordered.sliftamepain and
mental anguish is spoken of with sufficient clarity within tlef;es of Dr. Daller’s
report as to satisfy the good faith effort requirement as set foRhl atios.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Respondents redghastthe Texas
Supreme Court deny the Petition for Review of Michiaelelinek, M.D., Petitioner herein.
Respondents further respectfully request this Codmtbsanctions as set out above against
Petitioner and his counsel, Ronald G. Hole, ardekilia Garza, Hole & Alvarez, L.L.P,
and orders appropriate to their misconduct, anavtard Respondents such other relief as
may be proper.

Respectfully submitted,

John N. Mastin

State Bar No. 13184300
630 Broadway

San Antonio, Texas 78215
Telephone: (210) 615-7284
Facsimile: (210) 615-1480
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