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TO THE HONORABLE SUPREME COURT OF TEXAS:

Respondents Susan Combs, Comptroller of Publioéats of the State of
Texas, and Greg Abbott, Attorney General for thegeSof Texas, (collectively, the
Comptroller) respectfully file their Respondentsid® on the Merits in response
to the brief of Petitioner, TGS-NOPEC Geophysicahpany d/b/a TGS-NOPEC

Corporation (TGS).

STATEMENT OF JURISDICTION
The Court has jurisdiction under Tex. Gov't Code228001 (a)(3)
(construction of statutes) and (4) (state revenu@&he Court does not have
jurisdiction under 8§ 22.001(a)(6) (important errdsgcause the Court of Appeals

did not commit any error that requires correction.

ISSUES PRESENTED
1) The legislature amended the franchise tax statwtspecifically include
receipts from the use of a license in Texas asifless done in this state” for
apportionment purposes. Does this amendment dpplgceipts, collected from
licensees, in cases where the licensed data iereithiled to a Texas address or

billed to a Texas address?

2) Was it reasonable for the Comptroller to trdat shipping or billing

address of TGS’s customers as the location of arsgdportionment purposes?
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STATEMENT OF FACTS

The Court of Appeals correctly stated the naturdghef case. TGS is a
Delaware corporation with a principal place of Imesis in Houston, Texas.
Clerk’s Record (C.R.) 331. TGS performs geophyssmismic studies and
licenses Texas and out-of-state exploration anduymtion (E & P) companies to
use the data to make prospecting decisions. GR. 3GS is subject to franchise
tax. Tex. Tax Code § 171.001(a)(1) (Vernon 200Bhe contested gross receipts
are revenue received from TGS'’s licensees in TekaR. 126.

The Comptroller audited TGS and assessed addititmachise tax,
penalty, and interest of $1,757,570.89 for the 12000 and 2001-2003 audit
periods' C.R. 129, 140, 310, 408. TGS paid taxes, penafiy interest under
protest, and timely filed this lawsuit. The assessts arose from TGS's failure to
correctly apportion receipts from licenses.

TGS produced a summary report listing its Texastamers’ shipping or
billing addresses. C.R. 126. The Comptrolledu$e address to which data was

mailed or billed to determine the location wheredts used. C.R. 127.

! The statutory amendment at issue took effect onaly 1, 1998, thus the Comptroller’s assessment on
the “location of use” issue did not include the 798x year.
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APPORTIONMENT STATUTES & RULES IN EFFECT FOR 1998
Sections 171.103 and 171.1032 of the Texas Tax @pgertion license
receipts and provide, in relevant part:

In apportioning taxable capital, the gross receqdta corporation
from its business done in this state is the surthefcorporation’s
receipts from: . . . (4) the use of a patent, cigby, trademark,
franchise, or license in this state; . . . andaier business done in
this state. Tex. Tax Code § 171.103(4) and (898).

... [I]n apportioning taxable earned surplus, giness receipts of a
corporation from its business done in this stat¢hes sum of the
corporation’s receipts from: . .. (4) the useagbatent, copyright,
trademark, franchise, or license in this state;..and (7) other
business done in this state. Tex. Tax Code 81032(a)(4) and (7)
(1998).

Rule 3.549 and Rule 3.557 of the Texas AdministeatCode implement the
apportionment statutes and provide, in relevarit par

(30) Patents, copyrights, and other intangible$.RAceipts from the
use of intangible rights. . . .(iii) For reportsedprior to January 1,
1998, revenues received by the owner of a tradenfrakchise, and
license are apportioned to the location of payeor reports due on
or after January 1, 1998, revenues received byotheer of a
trademark, franchise, or license are included ixaSaeceipts to the
extent used in Texas. In regard to the sale/liognef computer
programs, paragraph (7) of this subsection is otlimg. 34 Tex.
Admin. Code 8§ 3.549(e)(30)(A)(ii)) (1998) (Taxabl€apital:
Apportionment).

(25) Patents, copyrights, and other intangibletagh{A) Revenues
from the use of intangibles. . . .(iii) Revenuesaived by the owner
of a trademark, franchise, and license are includelexas receipts
to the extent used in Texas; however, in regarithéosale/licensing
of computer programs, paragraph (6) of this subsects
controlling. 34 Tex. Admin. Code § 3.557(e)(25)iA» (1998)
(Earned Surplus: Apportionment).



SUMMARY OF THE ARGUMENT

The case turns on whether revenues from licensiong-exclusive
geophysical data to licensees located in TexasTam@as receipts, and, if so,
whether franchise tax rules distinguishing betwdieenses and software are
constitutional under the equal and uniform taxattequirements of the Texas
Constitution. Tex. Tax Code Ann. §§ 171.103, .1088rnon 1998-2003).

TGS’s statutory arguments are predicated on a fuedgally incorrect
proposition that the location to which license ipteare apportioned is an open
guestion. To the contrary, the franchise tax statMas expressly amended in
1997 to provide that revenues from licenses usdtliignstate are Texas receipts
beginning on January 1, 1998. §8§ 171.103, .1032.

TGS's reliance on the legislative acceptance doetis misapplied. The
1997 amendments are a clear and affirmative stateofelegislative intent to
abandon the prior (location of payor) apportionm&andard. A plain reading of
the statute as amended indicates that revenuaseddeom the use of a license in
Texas are Texas receipts for franchise tax apponent purposes. Comptroller
rules and letter rulings based on the statute asxigted prior to the 1997
amendments are superseded by statute. To applyetfiglative acceptance

doctrine to the facts of this case would turn traciple on its head: defeating a

2 Unless otherwise specified, references to the TeoteGwill be to the statutes in effect

from 1998-2003. Relevant statutes are in the e2@D2 volume. Referencesto “§ 171. " are
to the franchise tax statute.



legislative act expressly amending a statutory nikgdn, based solely on the
existence of administrative rulings implementingoav repealed statute.

The court of appeals did not commit error in rulih@t,in the absence of
other evidence Comptroller's use of TGS’s customers’ shipping hiling
addresses for apportionment purposes was reasonaldl&S provided no
contradicting evidence as to location of use oflibenses, but instead offers an
alternative legal theory as to how the controllgtgtute should be construed. No

genuine issue of material fact exists in this case.

ARGUMENT
l. TGS'’s receipts from the issuance of non-exclustv geophysical data
license are subject to apportionment as business ifiexas under the

Texas Tax Code as amended by the Legislature in 189

A. Introduction to the franchise tax.

A franchise tax is imposed on a corporation’stagable capital and earned
surplus. 8 171.002. Taxable capital is essentrat assets, and earned surplus is
adjusted federal taxable income. 8§ 171.101(ap(d).

Franchise taxes are based on Texas business dwoimgy dhe previous
accounting year. 88 171.153, .1532. Both of #re hases are divided among
Texas and other tax jurisdictions by multiplyingth by an apportionment factor,

the numerator of which is gross receipts from Tdxasness, and the denominator

of which is gross receipts from business everywhefFaxpayers generate gross



receipts by selling goods and services, receivinglends and interest, realizing
capital gains, and the like. 88 171.103, .1032.
This case involves the size of the numerator,0ov much of TGS’s license
revenue arises from business done in Texas.
B. TGS'’s arguments that the 1997 amendments do napply
to how geophysical license receipts are apportioned
conflicts with the plain language of the statute ad the

legislative history of the amendments.

1. The 1997 amendments clearly evidence a change in
standards.

Before 1998, license receipts were considerecetoelbenue from the sale

”

of intangible property, or “other business donetlris state. . .” and were
apportioned to the location of the licensees’ lat@hiciles—the states in which
they were incorporated. 88 171.103, .1032; Petitts Review (“Pet.”) Tabs 7 &
8. This standard bore no relationship to wherenkes were used.

Since 1998, the franchise tax statute has providadthe tiseof a patent,
copyright, trademark, franchise, lazensein this state’ generates Texas receipts.
88 171.103, .1032 (emphasis added). Pet. Tab4®. &

The 1997 amendments were enacted as Senate Hillb§6the 78
Legislature, when the Comptroller sought legiskatithat would expressly

apportion license, trademark, and franchise reveéaubke place they are used, for

both taxable capital and earned surplus. Act of K@, 1997, 75th Leg., R.S.,



ch. 1185, 88 5-6, 1997 Tex. Gen. Laws 4569, 4569&f€ective January 1,
1998)(codified at § 171.103 and 171.1032(a)); @F5-218; (Appendix A¥.

The Comptroller’s fiscal note analysis for S.B. 8ffepared at the request
of the Legislative Budget Board, states:

Current franchise tax law sources the receipts fitomidemarks,

franchises, and licenses used in Texas to the stdegal domicile

of the corporation remitting the payments. Patems copyrights

are sourced to Texas if the patent or copyrightsused in Texas.

This bill would equalize treatment among these type of similar

intangible assets The receipts would be sourced to Texas if the

assets were used in Texas. ... The changegdeiatsourcing

receipts from certain intangible assets would me\a small revenue

gain. (emphasis added) Comptroller Fiscal Notenkzdt, S.B. 861,

75th Leg., R.S. (1997); C.R. 220-222; Pet. Tab 16.
Thus, the legislature considered that patentsetraaks, copyrights, and licenses
are “types of similar intangible assets.” A billadysis prepared by the Senate
Research Center states that S.B. 861 would makstasulve changes to “deal
with the apportionment of gross receipts from tlse of trademarks, franchises,
and licenses in Texas; . ..” C.R. 235-237; Pab I8, 1. Thus, the information
provided to the legislature relating to the effe€tS.B. 861 indicates that the
legislature acted with an affirmative intent to ©ba the apportionment of license
receipts from “location of payor” to “place of use.

The statute’s plain language and legislative hystdemonstrate that

receipts from licenses, trademarks, and franchises brought, for the first time,

into the same fold as patents and copyrights. Ta$ disagree with this policy

3 All references herein to “S.B. 861" or to the “TO@mendments” are references to this Act of the
Legislature.
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choice, but it was one the legislature had eveagltrio make. See Nordlinger v.
Hahn, 505 U.S. 1, 12 (1992%kee also, Tex. Workers’ Compensation Comm’n v.
Garcia, 893 S.W.2d 504, 520 (Tex. 1995).

2. The 1997 amendments apply to TGS'’s license repts.

TGS claims that the 1997 amendments do not encangesphysical
seismic data licenses, but there is no suppothfsrclaim because the statute does
not qualify or in any way limit the term “license.TGS’s contracts are styled as a
“Master License Agreement for Geophysical Data,d afGS’s customers are
designated as “licensees” in the agreements. C/B-181; Pet. Tab 3 (Master
License Agreement for Geophysical Data).

TGS licenses the use of data to its licensees. fé@é® paid to TGS by its
licensees are receipts to TGS. A plain reading §171.103(4) and
§171.1032(a)(4) indicates that these paymentsgived by TGS, are gross
receipts generated from the use of a license.

3. TGS's receipts are receipts from the use of acknse.

TGS argues that the sourcing statute cannot dpgdause it, TGS, is not
the “owner” of the license, but instead its custsmewn the licenses. This
argument attempts to defeat the statute through isapplication of the
Comptroller’s sourcing rules. The Comptroller sulpply the sourcing statute to
“revenues received by the owner of a ... license.”uleR 3.549(e)(30) and
3.557(e)(25). TGS’s argument would have the efééahaking its customers the

taxpayer for the purpose of the statute. Howel&S receives payment from its
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customers for the use of intellectual property thatGS, owns. This fact brings
TGS’s receipts under the statute, without the nemddetermine whether a
contractual agreement can be said to be “ownedgither party to the contract.
While TGS asserts that its customers “own” thengess, what the customers truly
possess is the right to use TGS’s data under thestand limitations of the license
agreement. TGS’s brief at 8. C.R. 179-31; Petb Ba (Master License

Agreement).

TGS further attempts to deconstruct the sourctagute by arguing that
neither TGS, nor its customers, really “use” theetise and thus the receipts
generated by TGS are not subject to the sourceigtst TGS’s brief at 7. TGS
carries this argument to the next step by statwag the sourcing statute can only
apply in cases where the “asset” being transfeisdtkelf a license (i.e., in the
sense of a sublicense). TGS’s brief at 10. Whilemay be trivially true that
TGS'’s customers are not using the license agreepense they are in fact using
the underlying intellectual property. To adopt T&®ieory would eviscerate the
statute, which uses the same construction for pecgienerated from patents and
copyrights as for licenses. § 171.103(4) and 81032(a)(4f. When the owner
of a patent permits another party to use the psooedormula protected by the
patent, the permitee is not using the pafeart se but rather using the protected

formula or process. Under TGS's theory, receipgsfthe use of a patent in this

* TGS adopts the convention of referring to bottheke provisions collectively as “subsection (4).”
TGS’s brief at 8. Respondents’ brief will usestbonvention as well.
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state would not be sourced by location of use ratiter would be sourced to the
location of payor.

The first analogy provided by TGS, on page 11 teflrief, serves to
illustrate the above point. TGS’s “analogy no. ds’laid out in its brief, reads as

follows:

A owns a patent. B wants to manufacture the padeitéen. A does
not want to convey the patent to B, so A grantsliBense to use the
patent. When B manufactures the patented itemse® the patent.
Periodic payments from B to A based upon the nundieitems
manufactured using the patent are receipts fousleeof a patent.

If B is merely manufacturing the patented item malagy no. 1 above, it is
not using the patent. Instead, B can be saideédhes patent when it uses, or sells,
the patented item. Further, the frequency of twnents has no bearing on the
concept of use in this analogy.

A cleaner analogy, demonstrating the same poinarsdogy no. 1 is

provided below:

A owns a patent to a manufacturing process. B wantsanufacture
an item using that process. A does not want to egrtlie patent to
B, so A grants B a license to use the patent. WBauriilizes the

patented process in its manufacturing operationis&s the patent.
Payments (whether periodic or one-time) from B t@m& receipts
for the use of a patent.

Eliminating the patent as the mechanism for protgci’s intellectual
property and substituting a license, would resuthie following:
A possesses data. B wants to manufacture an garg information

derived from that data. A does not want to conweB an unlimited
right to use the data, so A grants B a licensestthe data. When B

-10 -



manufactures the item, B uses the license. Pagm@mhether

periodic or one-time) from B to A are receipts fibe use of a

license.

Thus, a basic inspection of TGS’s analogy no. 1atestrates that TGS’s
attempt to conflagrate the use of license (or gaisith the use of the underlying
intellectual property does not provide assistanoeonstruing the sourcing statute.
The asset being transferred in the above analogi#® right to use the protected
intellectual property. To argue that subsectionofdthe sourcing statute does not
apply to receipts from the use of a license isrua that the statue does not apply

to a patent, copyright, or a trademark.

4. The court of appeals did not create or apply a
separate test for receipts from the use of a liceas

TGS suggests that the court of appeals incorrextlylies the statute by
focusing on TGS’s “use” of the license as the adhiig event. TGS'’s brief at 15.
TGS is correct in stating that it is the locatiohtbe customer’s use that is
controlling for the purpose of the sourcing statukowever, TGS is incorrect in
asserting that the court of appeals based its tg@ldin an analysis of TGS’s use of
the license. The court of appeal clearly and esgly stated that it based its
conclusions on the customers’ use of the dataW]é€[conclude that payments
received by TGS for licensints customers to use proprietary seismic datare
gross receipts from the use of a licenseTGS-NOPEC Geophysical Co. v.
Combs 268 S.W.3d 637, 646 (Tex. AppAustin 2008, pet. filed) (emphasis

added). In rejecting the argument that the custsraee the intended taxpayers,
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the court did indeed use the phrase “TGS’s uselickase within the meaning of
the statutes.” Id. at 646. In the text of the opinion cited at @dd of TGS’s
brief, the court focused on receipts, explainingt tthe customers’ receipts were
not subject to the sourcing statute since the ousts' receipts were not generated
from the use of the license, but rather from théseguent sale of tangible
property. In contrast, TGS’s receiie subject to subsection (4) of the sourcing
statute, since those receipts result directly fribbm use of a license, or more
specifically, from the use of the intellectual peofy conveyed through the license
agreement.

TGS suggests that the court of appeals committed by focusing on a
“license transfer mechanism” test not supportedhieystatue. TGS’s brief at 22.
There is no real basis in the text of the courappeals’ opinion to support this
notion, other than a few quotes taken out of cdntéx this context it is clear that
the court of appeals opinion was focusing on thestjan of whose receipts were
the object of the sourcing statute in determinmgvhich party the sourcing statute
applied. TGS fails to show that the court of ajpgpeal not consider the use of the
underlying asset where determining how the sourstatute applied.

In support of the proposition that the Texas stattan only be read to
apply in cases where the “asset” being transfersedtself a license, TGS
favorably cites to an analogous statute from Wistoon TGS’s brief at 22-23.
Admittedly, the Wisconsin statute could be consdetio be more precise than the

Texas statute in that it uses the term “use” in $@parate senses: (i) in respect to
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the owner’s use of a license to protect its ingellal property (i.e., to limit the
customer’s use) and (ii) in relation to the customese or application of the
intellectual property in some productive activiffhe Wisconsin statute reads:

(dj)1. Except as provided in par. (df) [“df” is separate rule for
computer softwarelgross royalties and other gross receipts received
for the use or license of intangible property, including patents,
copyrights, trademarks, trade names, service narfraschises,
licenses, plans, specifications, blueprints, preegs techniques,
formulas, designs, layouts, patterns, drawings, uakn technical
know-how, contracts, and customer lists, are Saldbkis state if any
of the following applies:

a. The purchaser or licensee uses the intangibd@epty in the
operation of a trade or business at a locationhia state. If the
purchaser or licensee uses the intangible propeitye operation of a
trade or business in more than one state, the gogsdties and other
gross receipts from the use of the intangible prtgpEhall be divided
between those states having jurisdiction to imparsencome tax on
the taxpayer in proportion to the use of the intlalegproperty in those
states.

b. The purchaser or licensee is billed for the pase or license of the
use of the intangible property at a location irs tiate.

c. The purchaser or licensee of the use of thengjilbde property has
its commercial domicile in this state.

Wis. Stat. § 71.25(9)(dj) (emphasis added). Aeleading of the full text of the
Wisconsin statute suggests policy identical todtwstruction given to Texas Tax
Sections 171.103(4) and 171.1032(a)(4). The Wsicostatute speaks directly to
“receipts for” the “use or license of intangibleoperty.” This statute applies to
intangible property generally, not merely to theuaiions where the underlying
asset is a license. Thus, the apportionment of’3 @sgeipts would be identical

under either the Texas statute or the Wisconsinesta

-13 -



5. Application of the Texas sourcing statute to resipts

from the use of a license is not dependant on the
frequency of payments.

TGS states that both the court of appeals andCibvaptroller failed to
consider that in order for a receipt to truly deoth the use of a license” the
amount and/or frequency of the lease payments bmusteasured by the extent or
duration of the licensees use. TGS’s brief at Z&us, according to TGS, a one-
time or sum-certain payment, pursuant to the tesfreslicense agreement, would
not be subject to subsection (4) of the sourcimguit. This contention is not
supported anywhere in the statute. Nor does T@®#8onary definition of
“from” support this contention. TGS relies, inglgaon its interpretation of
language from the 1959 statute, repealed by th@ 8@®endments. TGS's brief
at 26. Even if TGS’s unfounded contention thatgher statute’s use of the term
“royalty” was analogous to a royalty on a minergkrest, the term “royalty” has
been repealed from the statute. Consequentlyspagial meaning attributable to
that term has also been repealed.

The amount of consideration to be paid under ax$iee or the method of
payment calculation, is purely a matter of contiaetween the parties and does
not affect whether the contract would be propengracterized as a license.

TGS poses an interesting question as to the apiolic of the sourcing
statute in a situation where the licensee obtalmes right to use intellectual

property under a license, but elects not to put theellectual property to a

productive use. Under TGS’s “measured-use” reguént, the payment to the
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licensor (“C” in the example on page 29 of TGS'&hrwould not be subject to

subsection (4) of the sourcing statute (regardééssse or non use by licensee)
because the payment was not, at the outset, measurine licensee’s amount of
use. This demonstrates only that TGS’s theorntisrinally consistent, not that it
is valid. TGS'’s analysis ignores the fact thdéitansee could use the intellectual
property in ways other than by incorporating ioira production line and which

had true economic value to the licensee, as wilmnig and evaluation.

6. TGS's receipts are not “receipts from the salefan
intangible.”

TGS repeatedly relies on superseded Comptrollecypdbcuments for the
proposition that the Comptroller irrevocably decidéat receipts from licensees
arise from the sale of intangible property and $thtwe apportioned to the location
of the payor — the licensees’ legal domicile. didiion to failing to recognize that
these policies were superceded by the 1997 amendmEGS mischaracterizes
them.

Before the 1997 amendments expressly includedhdeEaevenues in the
same category as trademarks and similar intangitlesComptroller analyzed the
essence of the receipts-generating transactioretiermdine which apportionment
rule to apply. Prior to the 1997 amendments, thexee three possible categories
for license transactions under the apportionmeatutds: (i) sales of tangible
personal property, (i) sales of intangible per$opeoperty, or (iii) sales of

services. Pet. Tab 11 (Taxability Response No1D85
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In answer to the question “[s]hould gross receipim thelicensing of the
geophysical ‘proprietary data’ be from sales ofgible personal property, from
sales of intangible personal property or from sms?” the Comptroller concluded
in 1982 that the closest fit was the sale of inifalegpersonal property. Neither of
the other two categories fit because the licensiggeements did not represent
contracts for the sale of tangible personal prgpemd performance of a service
requires specific customerdd. at 5. Thus, the only category that fit was the
sale of intangible personal property. Accordingljcense receipts were
apportioned to licensee’s legal domicile.

Significantly, and contrary to TGS’s attempted relaterization of the
documents, the Comptroller consistently referredthie license contracts as
licenses,and the transaction as tlieensing of geophysical data. Licensing,
therefore, was always included in the general cate@f selling intangible
personal property (as it still is), but was alstegarized more specifically as
licensing. The general and specific categorizatibave not changed; but the
apportionment of receipts has, under the 1997 aments.

These long-term consistent characterizations fosecTGS’s attempt to
paint licenses-as-intangible-personal-property afferdnt from the licenses
addressed by the 1997 amendmentee, e.g.Pet. Tab 12, Taxability Letter
(1990) (superseded) page 1, 14 (“The gross reckipn these activities are from
a licenseto use the geophysical information.’iy. at Pet. Tab 12, Taxability

Letter (1991), page 1, 1 4 (same).
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In 1997, when the legislature decided to apportioenses the same as
other transactions involving intangible propertycls as trademarks, copyrights,
and patents, the Comptroller withdrew the appomient policies that had been in
place before the 1997 amendments. The Comptradties not, and TGS cannot,
rely on superseded policies.

The legislature decided that licenses were mdwe fiatents, copyrights,
trademarks, and franchises than the sale of otit@ngibles, and apportioned
receipts to the place of use. This clear and umnguolis legislative decision
precludes the Comptroller from apportioning licemseeipts to the location of
payor after January 1, 199&ee Sharp v. House of Lloyd, .In815 S.W.2d 245,
249 (Tex. 1991) (Holding that the Comptroller does have the legal authority to
continue to follow a superseded statute, and tleamount of administrative
practice inconsistent with the amended statutedcolshnge that.).

I. The 1997 amendments to the apportionment statats are a clear

and specific statutory departure from the locationof payor rule;

thus the legislative acceptance doctrine is not appable.

TGS argues that the doctrine of legislative aceg# should prohibit the
Comptroller from applying the 1997 amendments ® tceipts at issue in this
case. Specifically, TGS relies on this Court'sisien in Humble Oi] a case
dealing with the predecessor to the statutes aeiss the instant case. TGS
accurately recites the parameters of the legiga@eceptance doctrine, but

misapplies the doctrine to the facts of this case.
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TGS asserts that the instant case is strikinghylar to the facts irHumble
Oil. A closer inspection ddlumble Oilsuggests otherwise. Humble Oi| the
statutory change relied upon by the Comptroller e language added as
subsection (d) of Article 2.02Humble Oil & Refining Co. v. Calver414 S.W.2d
172, 177-79 (Tex. 1967). Atrticle 2.02, subseciid)) as added to the franchise
tax statute by the %6Legislature in 1959, provided that gross recefpis the
taxpayer’'sbusiness done in Texahall include “(d) All other business receipts
within Texas.® Thus it was a catch-all provision, similar in urat to
§171.103(6) and 8 171.1032(a)(7). It was thisvision (subsection (d) of the
then applicable Article 2.02) that the Court detieed was not sufficiently clear
to overcome the inherent ambiguity of the phrasssiitess done in Texas” in the
main body of Article 2.02Humble Oi| 414 S.W.2d at 179-80.

In the instant case, the Comptroller relied on afirmative statutory
amendment, expressly adding receipts from “theadise ... license in this state”
to the list of receipts treated as “business dartais state.” Act of May 30, 1997,
75" Leg., R.S., ch. 1185, §§ 5-6 (Appendix A). Whilee ambiguity of the
phrase “business done in this state” in the forAwicle 2.02, as found by the
Humble Oil court, might still reside in the first sentence ®171.103 and in

8§ 171.1032(a); a plain reading of the 1997 amendsnesults in the conclusion

® Subsections (a), (b), and (c) identified numerategories of receipts which were to be sourced to
Texas, but those categories did not cover intaagilil the form of interest and dividends receivednf
foreign domiciled corporations, the transactionsstie inHumble Oil
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that “business done in this state” has been sgadifidefined to include license
receipts as of the effective date of the 1997 ammemds.

In applying the legislative acceptance doctrircdssed in thelumble Oil
case, this Court stated that “departmental constru®f the ambiguous statute
was of such long standing that it should not bengkd in the absence of clear
statutory authorization."Humble Oi| 414 S.W.2d at 180. In the instant case, the
express addition of license receipts to 8§ 171.1108 ©171.1032 serves as that
clear statutory authorization.

TGS, however, urges the theory that when tHel#gjislature enacted S.B.
861 it re-enacted the catch-all provisions (8§ 133(&) and § 171.1032(a)(7)),
without change to the text of those specific claused thus “accepted” the prior
administrative decisions relating to those provisio TGS’s brief at 36. This
ignores the fact that 8 171.103 and 8§ 171.1032lefia@itional provisions, statutes
that exist for the very purpose of defining whahstitutes “business done in this
state” for franchise tax purposes. When th8 Z&gislature added “use of a ...
trademark, franchise, or license in this statethe list of categories of receipts
that constitute “business done in this state,” flieeed a substantial (and
substantive) change to the verbiage of the statOtd. Am. County Mut. Fire Ins.
Co. v. Sanchez149 S.W.3d 111, 115 (Tex. 2004)(every word oftause is
presumed to have been included or excluded foasorg;City of San Antonio v.
City of Boernge 111 S.W.3d 22, 29 (Tex. 2003) (effect must besgito every

sentence, clause, and word of a statute so thapamb thereof be rendered
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superfluous). To adopt TGS’s theory would givemacy to the catch-all
provisions (and prior administrative decisions tiap to those provisions) over
the express terms added by the legislature spaityfidelineating the sources of
receipts the legislature had decided to apportesed on location of use, as well
as frustrate the legislature’s ability to change éxpress terms of the definition.
TGS'’s interpretation would have the effect of tagithe legislative acceptance
doctrine on its head: ignoring express terms adnethe legislature, in favor of
creating an appearance of ambiguity where nonésexis

TGS asserts an additional rationale, beyond tlygslaive acceptance
doctrine, arguing that the ¥5Legislature adopted the very language of the
Comptroller rule, adopted in 1988, which stated tieaeipts from the use of a
license in this state are to be sourced to TeXasle 3.403(e)(11), 13 Tex. Reg.
2971 (June 14, 1988). TGS reasons that when ghaldeure affirmatively enacts
the text of a rule, the concept of legislative gtarce of the administrative
agency’s construction of that rule should have eweore force than in a
traditional legislative acceptance situation. TG ief at 39. However, by the
time the 7' Legislature enacted S.B. 861, the Comptroller fegebaled the 1988
rule (sourcing the license receipts as businesg dorhis state) and replaced it
with a rule (relating to taxable capital only) thexpressly sourced licensing
receipts to the location of payor:

iii. Revenues received by the owner of a trademadnachise, and

license are apportioned to the location of pay&#*.Tex. Admin. Code
83.549(e)(30)(A)(iii)) (1996) (Taxable Capital: p@rtionment).
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Thus, if the extant rules of an administrate agestould have any bearing
on the construction of a subsequently enactedtstatumore logical conclusion
would be that the 75 Legislature, in enacting S.B. 861, was affirmdijve
reversing the Comptroller's location of payor ruie licensing receipts and
replacing it with a sourcing statute expressly appoing such receipts to the
location of use. 21 Tex. Reg. 11511 (Novemberl®86) (Appendix B).

lll. The court of appeals did not err in holding that it was
reasonable for the Comptroller to treat the shippirg or billing

address of TGS’s customers as the location of useorf

apportionment purposes.

A. No genuine issue of material fact exists in thisase.

The Tax Code directs the comptroller to “deterntimeamount of tax to be
paid from information contained in the [tax] report any other information
available to the Comptroller.” Tax Code § 111.008(a) (emphasis added) (tax
deficiency determinations).

The court of appeals ruled that “in the absenceotbker evidence, we
conclude that the Comptroller's use of TGS’s custmsh shipping or billing
addresses to determine location of use was reasohab TGS-NOPEC
268 S.W.3d at 649-50. The only documentary evidemawailable to the
Comptroller to determine the location of use (amastthe resultant amount of tax
to be paid) is contained in reports identifying T&3Jexas-based customers’

shipping or billing addresses. C.R. 126-127, PI®. Relative to the facts in this

situation, the Comptroller’s decision was both ozedble and practical.
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A genuine issue of material fact as to where th&advas used for the
purpose of the franchise tax statute does not.eXi&S urges this Court to accept
the premise that it had offered to provide evideoicplace of use. TGS’s brief at
44 (citing to its Response to Defendant’s Motion Fenal Summary Judgment).
Rather than offering evidence as to location of imséhat Response, TGS was
instead urging the trial court to adopt its thetrsit the physical location of the
geological formation was a more reasonable stanétargdourcing the receipt.
C.R. 266. That the Comptroller could have apphedther means to determine
the location of use does not make the method chdserthe Comptroller
unreasonable See Railroad Comm’n v. Humble Oil & Refining C®3 S.w.2d
824, 833 (Tex. Civ. App. — Austin, 1946, writ refidr.e.).

In response to the Comptroller's discovery, TG®read that it did not
know “each and every location of use” and thafT{&S] cannot make an accurate
determination of where the seismic data may be podeied or utilized by the
purchaser after transfer.” C.R. 170, 210. Thertcotiappeals determined that
TGS provided “no evidence regarding its proposedhot of determining
location of use.” TGS-NOPEC268 S.W.3d at 650.

TGS further suggests that generally accepted atomu standards
“generally require” exploration and production fgnto capitalize the cost of
seismic data to the subject property. TGS’s latef3. TGS does not expressly
put forward the cited FASB Statement and RevenuesRas evidence of location

of use; TGS instead appears to put this forwardupport of its theory that the
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location of the geological formation (i.e., locatiovhere the data is shot) is the
most logical place of use for franchise tax purgoséNhile the Comptroller
certainly may consider generally accepted accognpinnciples in determining
the taxable earned surplus and taxable capital ocoengs of the tax base for the
franchise tax gee 8 171.109(b)), TGS does not explain how these ipi@mv
relating to capitalization issues would have amgdatibearing on the treatment of
gross receipts under either 8 171.103 or 8§ 171.1(B2thermore, regardless of
accounting principles, TGS’s argument again igndhesfact that TGS failed to
provide any specific information to the Comptrolter location of use other than
the shipping or billing addresses of its customersich the Comptroller used.
The Comptroller’'s use of the limited informatioropided by TGS was reasonable
under the facts of this case.

B. The court of appeals decision does not estaltlisor
perpetuate either a “mailing address rule” or any dher
absolute standard for determining location of use.

TGS expresses concern that the Comptroller hasnpted to establish a
presumption that seismic data is used at the custerheadquarters. TGS'’s brief
at 43. TGS expresses further concern that the @ollgr has attempted to create
a rule establishing the mailing address of theaust as theer selocation of
use. TGS's brief at 44. While Comptroller’'s Déais No. 43,065 does indicate

that Comptroller staff put forward an argumentihet administrative hearing, that

the location of use of the seismic data is thearust’s headquarters because “that

® Comptroller hearing decision 43,065 is publisheds@AR document 200409846H and is available to the
public at http://cpastar2.cpa.state.tx.us/index.htm
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iIs where the decisions arrived at by use of than@at's data are made”; the
Comptroller’s final decision clearly rejected thieory in the absence of any
evidence. The Comptroller’s decision in hearing A®,065 was based on the fact
that the taxpayer did not present any evidence #eetlocation of use of the data.

More significant to this appeal, the court of agpedid not condone or
even suggest the propriety opar semailing address rule. Indeed, in finding that
the Comptroller's use of the mailing addressesdtemnine location of use was
reasonable, the court expressly predicated tharméetation on the absence of
other evidence.TGS-NOPEC268 S.W.3d at 649-50. This does not suggest the
emergence of per sesourcing rule.

PRAYER

The Court should deny the petition for review.tefhatively, if the Court

grants review, it should affirm the judgment of ttwaurt of appeals.
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