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TEXAS A&M UNIVERSITY,
Appellant

RECEIVED
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JR., JOE COLLINS, HECTOR SANDOVAL,
KIRBY SMITH AND H.B. BARTELL ZACHRY, JR.
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case."

CONCLUSION

COMMENT ON PROCEDURE

I will make one additional observation for readers that are not trained in the law

Page2 .

Because there are so many statements made in the Opinion-on-Rehearing with

made now but is in response to the position taken when the Opinion was issued. It

advocacy. What is a bit strange about the timing of the majority's "defense" is that it is

majority undertakes to "defend our internal rules and how they were applied in this
,t

~

A defellSe is common to persons trained in the law. There are a number of
9

because the legal analysis is only perfunctory and incomplete; because the actual issues

Rehearing, which at that point is already twice as long as the original "Opinion," the

which I disagree, and which need explication and would require additional research;

which the Cohrt will purport to use to issue its opinion, allow, I simply note that I

continue to d1~agree with the Court on the manner arid method of its disposition of the,
merits of this appeal.

address all oHhis would require far more time than the internal operating procedures,

raised by the appellants have not been properly addressed;1 and because for me to

important aspects to a defense; two key aspects will be discussed; (1) timing and (2)

"which will probably be obvious to the bench and bar. On page six of the Opinion-on-

Texas A&M University v. Bading
.<

J For example, pne of the issues is whether the appellees must be able to point to a waiver of immunity if
the appellees ar~ not seeking a money judgment from the State. Justice Morris recently authored an
opinion which r,:cognized the merits of such a distinction. See Anderson v. City ofMcKinney, _ S.W.3d

--' 2007 Tex. App. LEXIS 8361 (Tex. App.-Dallas, Oct. 23, 2007, no pet. h.). The Court refuses to
address or discu:-.s the merits of the issue in this appeal.
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version of the events. And in looking, forward to a need to defend, the advocate can

need to assert a position or defense. To the extent that what went on in the voting, or

their client by selecting and presenting the facts or inferences that support their client's

This brings us back to my earlier observation. I have no client for which I feel the

Page 3Texas A&M University v. Bading

of my discretion, and not have my vote deemed in support of a draft based only on the

analysis, and research of the proposed opinion of the Court as necessary in the exercise

,i

emails and written responses that were exchanged that a skilled advocate would

I . .

not voting, ort; the result in this appeal may affect the ultimate outcome, I must now

i .
leave that to the advocates for the parties and to the higher courts.

't
All I ast;: is that on these tough, complex cases, that I receive what I give to the

present to refute the story of the events as told by Justice Vance.

create the facts by preparing emails that wili Ultimately be used for the defense. In this

regard, I also IJlake two comments. I have no client for which I feel the need to assert a
~

legal professional. The legal advocate is trained to present the very best position for

ii
very different:~tory of the events as told by Justice Vance. The other version has other

position or de~ense. I can only state what happened and how it affected, or may have
.~.

affected, the oAtcome; two voted, not three. And the second comment is that there is a

And aSiJor the advocacy, in this instance the advocacy is the work of a trained

~

other justices .'In this Court on every case - the time needed to conduct the review,

seems that when the Opinion was issued would have been the time to address the

procedure by ~hich they were issuing the Opinion and knowingly misrepresenting that

I had joined it.:':
"
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passage of tithe. I know of no rule, internal procedure, or statute that deems an

appellate judge's vote on the judgment of the court on the merits of an appeal, as

distinguished from procedur,a1 matters or motions to reconsider the original vote ­

other than the'purported internal operating procedures of this Court.

COMMENT ABOUT THE ISSUES

In this appeal, the Court has entirely glossed over the appellees' arguments. The

appellees are raced with an almost impossible task - having a jury determine the extent

of damages proximately caused by their negligence, if any, without the ability in this or,
T

a subsequent proceeding to determine the extent of the negligence of all the persons

who may have contributed to a single catastrophic event. In this regard, the appellees,

at least the Zachry defendants, are not seeking any dollars from Texas A&M University

or their officials or employees.2

By various arguments, the appellees are arguing that the fact finder should and
L .

can determine fault for the event, not only so that the public will know and understand

f
where the fa;;.lit for the event is properly placed so that corrective action can be

. W .'
implemented{ but so that the fact finder is not asked to do the impossible by

determining the extent of damages and then backing off the total damages to only those

damages proximately caused by the defendants not protected by sovereign immunity.

Clearly the e~siest way to do this is to allow the fact finder to be presented with all the

evidence regarding fault for the event and let the fact finder determine that

2 In a ~parate ~ppeal the officialS of TAMU are asserting sOvereign immunity to the claims against them
by the plaintiffs;m the underlying action.

lJ
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responsibility. Once total damages are also determined by the fact finder, the legal

,
issue of who pays how much can be determined.

The appellees' basic assertion is that the purposes of sovereign immunity, the
_ .~

t :

most notable Qf which is protecting the treasury of the sovereign, are not violated if the

party is not se;~king a monetary recovery or contribution from the sovereign, but rather

is seeking only a determination or declaration of the extent to which "the sovereign"

and its officials and employees may have caused the catastrophic injury causing event.

The appellees have laid out a number of complex argwnents that are not

addressed by the simple mantra that the appellees cannot point to a waiver of sovereign

ic

immunity. Under the appellees' arguments, that mantra only addresses the first step in

~
a long journey to fairly determining who caused what damages and then who must pay

~. t
t~

for those injuri.es.

to
Initially, I thought I had identified a shortcut to the resolution of this appeal

related to the notice of the claim, but as I began analyZing another opinion authored by

Justice Vance, Texas Dept. of Transp. v. York, 234 S.W.3d 212 (Tex. App.-Waco 2007, pet.

filed), I began to more fully comprehend and appreciate not only the appellees'

arguments, but also the arguments being made by the State, in both cases.
i

..
But ulhmately my analysis was truncated by the arbitrary application of an

e
': 1

arbitrary deadHne. See Texas Dept. of Transp. v. York, 234 S.W.3d 212, 220-223 (Tex.
r~;

li
App.-Waco 2007, pet. filed) (Special Note by Chief Justice Gray). The majority had all

~:

the time they needed or wanted to work up their proposed opinions in this appeal and

York. I, however, am compelled to do all I must do by their arbitrary deadline,
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tell you that I ~oted for their result, even when they have been explicitly told otherwise.

notwithstand~g other judicial and administrative demands upon my time, or they will
/;

"." , .

THIS IS TO CERTIFY THAT THIS IS A
TRUE AND CORRECT COPY.

TENTH COURT OF APPEALS

~~
Page 6
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~ .

TOM GRAY
Chief Justice

Supplement to Special Note Issued August 16, 2006
Delivered and filed November 14,2007
To be issued and published with the Opinion on Rehearing

Texas A&M University v. Bading
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In accordance with the enclosed Opinion on Rehearing, below is the modified judgment in
the numbered cause set out herein to be entered in the Mmutes of this Court as of the 14th day of
November, 2007.

"This cause came on to be heard on the transcript of the record, and the same being
considered, because it is the opinion of this Court that there was error in the orders of the court
below denying Texas A&M University's pleas to the jurisdiction; it is therefore ordered, adjudged
and decreed that the orders of the court below be, and hereby are, reversed and an order granting
Texas A&M Uiliversity's pleas to the jurisdiction is rendered in accordance with the opinion ofthis .
Court. It is further ordered that costs ofthe appeal are assessed against and shall be paid as follows:
50% by Zachry Construction Corporation, 25% by the Texas Aggie Bonfire Committee, and 25%
by Scott-Macon, Ltd, and that this decision be certified below for observance."

TEXAS · A&M UNIVERSITY v. RYAN BADING, JAVIER GARZA,
AARON HORN; JOE JACKSON, ANDREW MCDOW, MICHAEL
RUSEK, TY SORRELL, SCOTT-MACON, LID., TEXAS AGGIE
BONFIRE COMMITTEE, TREVOR JON SAARI, H.B. ZACHRY
COMPANY, ZACHRY CONSTRUCTION CORPORATION, HARRY
EUGENE COUCH, JR., ET AL. - ON APPEAL FROM THE 361ST
DISTRICT COURT OF BRAZOS COUNTY - TRIAL COURT NO. 03­
001246-CV-361 - REVERSED AND RENDERED - Opinion by Justice
Vance:

Clerk
Sham Roessler

RECEIVED

NOV t 62007

B. TAYlOR

Mclennan County Courthouse
501 Washington Avenue, Rm 415

Waco, Texas 76701-1327
Phone: (254) 757-5200 Fax: (254) 757-2822

November 14, 2007

TENTH COURT OF APPEALS

10-05-00139-CV

Justices
Bill Vance
Felipe Reyna

Chief Justice
Tom Gray
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GOVERNMENTAL LIABILITY § 101.021
ch. 101

(B) has statewide jurisdiction.
Acts 1985, 69th Leg., ch. 959, § 1, eff. Sept. 1, 1985. Amended by Acts 1987, 70th Leg.,
ch. 693, § 1, eff. June 19, 1987; Acts 1991, nnd Leg. , ch. 476, § 1, eff. Aug. 26, 1991;
Acts 1995, 74th Leg., ch. 827, § 1, eff. Aug. 28, 1995; Acts 1997, 75th Leg., ch. 968, § 1,
eff. Sept. 1, 1997.

This chapter may be cited as the Texas Tort Claims Act.

Acts 1985, 69th Leg., ch. 959, § 1, eff. Sept. 1, 1985.

Acts 1985, 69th Leg., ch. 959,§ 1,eff. Sept.1, 1985.

[Sections 101.004 to 101.020 reserved for expansion]

§ 101.003. Remedies Additional

The remedies authorized by this chapter are in addition to any other legal
remedies.

date of this Act is governed by the law in effect
at the time the action accrued, and that law is
continued in effect for this purpose."

For applicability provisions of the 1991 amen­
datory act, see note following V.T.C.A., Civil
Practice and Remedies Code § 101.063 .

Section 3 of the 1995 amendatory act pro­
vides:

"This Act applies only to a cause of action
that accrues on or after the effective date of this
Act. An action that accrued before the effective
date of this Act is governed by the law in effect
at the time the action accrued, and that law is
continued in effect for that purpose."

Section 5 of Acts 1997, 75th Leg. , ch. 968
provides:

"This Act takes effect on September 1, 1997,
and applies only to a cause of action that ac­
crues on or after the effective date of this Act.
An action that accrues before the effective date
of this Act is governed by the law applicable to
the action immediately before the effective date
of this Act, and that law is continued in effect
for that purpose."

Section 2 of the 1987 amendatory act pro­
vides:

"This Act applies only to a cause of action
that accrues on or after the effective date of this
Act. An action that accrued before the effective

§ 101.002. Short Title

I
I
I
I
I

SUBCHAPTER B. TORT LIABILITY OF GOVERNMENTAL UNITS

§ 101.021. Governmental Liability

A governmental unit in the state is liable for:

(1) property damage, personal injury, and death proximately caused by the
wrongful act or omission or the negligence of an employee acting within his
scope of employment if:

(A) the property damage, personal injury, or death arises from the
operation or use of a motor-driven vehicle or motor-driven equipment; and

(B) the employee would be personally liable to the claimant according to
Texas law; and

(2) personal injury and death so caused by a condition or use of tangible
personal or real property if the governmental unit would, were it a private
person, be liable to the claimant according to Texas law.

Acts 1985, 69th Leg., ch. 959, § 1, eff. Sept. 1, 1985.
247
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§ 101.022. Duty Owed: Premise and Special Defects

(a) If a claim arises from a premise defect, the governmental unit owes to the
claimant only the duty that a private person owes to a licensee on private
property, unless the claimant pays for the use of the premises.

(b) The limitation of duty in this section does not apply to the duty to warn of
special defects such as excavations or obstructions on 'highways, roads, or
streets or to the duty to warn of the absence, condition, or malfunction of traffic
signs, signals, or warning devices as is required by Section 101.060.

Acts 1985, 69th Leg., ch. 959, § 1, eff. Sept. 1, 1985.

§ 101.023. Limitation on Amount of Liability

(a) Liability of the state government under this chapter is limited to money
damages in a maximum amount of $250,000 for each person and $500,000 for

249

,I

I:

§ 101.023

tive date of this Act, and that law is continued in
effect for that purpose."

Section 3 of Acts 1999, 76th Leg., ch. 1170
provides:

"This Act applies beginning with the
1999-2000 school year".

GOVERNMENTAL LIABILITY
Ch. 101

(28) building codes and inspection;
(29) zoning, planning, and plat approval;
(30) engineering functions;
(31) maintenance of traffic signals, signs, and hazards;
(32) water and sewer service;
(33) animal control;
(34) community development or urban renewal activities undertaken by

municipalities and authorized under Chapters 373 and 374, Local Govern­
ment Code;

(35) latchkey programs conducted exclusively on a school campus under
an interlocal agreement with the school district in which the school campus
is located; and

(36) enforcement of land use restrictions under Subchapter A, Chapter
230, Local Government Code.

(b) This chapter does not apply to the liability of a municipality for damages
arising from its proprietary functions, which are those functions that a munici­
pality may, in its discretion, perform in the interest of the inhabitants of the
municipality, including but not limited to:

(1) the operation and maintenance of a 'public utility;
(2) amusements owned and operated by the municipality; and
(3) any activity that is abnormally dangerous or ultrahazardous.

(c) The proprietary functions of a municipality do not include those govern­
mental activities listed under Subsection (a).

Added by Acts 1987, 70th Leg., 1st C.S ., ch. 2, § 3.02, eff. Sept. 2, 1987. Amended by
Acts 1997, 75th Leg., ch. 152, § 1, eff. Sept. 1,1997; Acts 1999, 76th Leg., ch. 1170, § 2,
eff. June 18, 1999; Acts 2001, 77th Leg., ch. 1399, § 1, eff. June 16,2001.

Section 2 of Acts 1997, 75th Leg., ch. 152
provides:

"This Act takes effect September 1, 1997, and
applies only to a cause of action filed on or after
that date. An action filed before the effective
date of this Act is governed by the law applica­
ble to the action immediately before the effec-
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