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1l.

ISSUES IN SUPPORT OF DENI,{L OF REHEARING

V/hether Petitioner's extrinsic evidence even could be consiclered under a naffow

exception to the "eight comçrs" rule-should this Corut recognize one-r¡v'hen the.

evidence directly oontradicted the aliegations containeef in the petition fiorn thc

underlying tort claim.

Whethe.r this is the appropriate ca-se for implernenting an exception to Texas's

wcll-.established eighlcorners jurisprudence when Petitioner failed to dwelop a

single soverage fact in the unclerlying litigation and where the triai considered-

albeit irnproperly-and rejected D.F-. Horton's extrinsie e¡¡idence manufactured in

the coverage suit,



RESPONSB TO MO'TION FOR. REIIEARING

A. Frorn a Legal, Factual and Policy I'erspective, This is a Foor Case in
which to Introduce a Sea-Change to Texas Insurance Larv.

Bad facts nake for bad law-and this is a case of bad facts. If this Courl

embraoes the "coverage-facts" only exception aclvocated in tiris case, it would serve as a

poor 1lrecedent f'or the courts of this state as vitually aii lnanner of extrinsic e-¿idence

then could be considered in a coverage analysis. This especially is the case lvheLe, as

irere, D.R. Horton manufactured extrinsic evidence after-the-fact (i.e. after it settled the

flolntes ' underlying larn suit and subsecluently initiated this litigati.on against Markel) to

o'otain coverage where it otherwise ciicl not exist. in shorl, if D.R. FIofion is qranted tirc
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if tiiis Couft wisires to set a precedeni for the lower courts to consic'ier "covererge-

lacis on1y" beyond the petitiolr and covering policy \,vhen determining a duty io defenci,

then it should select a case wiiere the extrinsic evidence in dispute actually relates to

coverage onl;' ¿rr¿ ¿o.r not contradict and/or question the truth or falsity of the

underlying Plaintiffs' (here, tire l{olmes') petition. This is not that case and this Cor-rrt

shor-rld reject Petitioner's argumelìts. This Court ultimately may adopt a "coverage-1àcts

only" exception to the "eight-corners" rule. HoweveL, as Respondent has cielnonstrated at



all levels of this litigation, the underlying facts render this case an inappropriate vehicle

to do so.

B. Botli Ð"R. Horton and the Amici Curiae Ignore Éhe ûbvious Facts that
Unclercut a Successful Implementation of an Bight-Corners Exception
in this Case.

This case is rife with legal maneuverings and bad facts that wouid serve as poor

foundation upon which to impiement suocessfuliy an exception to tire state's well-

estab lished ei ght-corners' jurisprudence.

1. Even assuming D.R. Ilorton and its Arnici prevail in tireir
request for an eight-corners-exception, Ð"I{. Horton sdl/ loses.

Throughout the appeliate process anci in its Motion for Rehearing, D.R. Hofton

has labored to contort its extrinsic evicience to make it appear ielated "solely to

coverage." However, this Court's anaiysis neecl not follow D.R. Horton's torturecl path.

Even assuming tir¿rt this Couil woulci recognize a nan'ow exception io tl:e "eight ool-ncr-s"

rule for c'rverage-only facts, ihe Record clearly- shows that it u¡as not "iniiially impossible

to discern whether coverage is potentiaiiy irirpiicatecl." GuicíeOne Eiite íns. Co. 'r/.

liielder Roacl Baptist Clu.trch, 197 S,W.3d 305, 3C9 (Tex. 20Aq. The Holmes'

under'lying petition did not aliege tirat any of tlie coilplained-of defects were causeci by

the work of subcontractors; c1icl not mention Rosendo Rarnirez; or even suggest tha.t the

Hoimeses were suing D.R. Horton for work done by someone else, (C.R Vol. III at 419-

24). Every allegation in the petition was directed solely at D.Il. Horton. When

cornparing the specific facts alleged in the Holmes' petition to ihe additiona.l insureci

endorsement in tire Markel Policy, it cannot be contended with any seriousness that it was



"initially impossible to cliscern whether coverage lunder Ramirez's enclorsement was]

potentially implicated." Absent a pleading alleging that D.R. Horlon was being suecl for

liabihty arising out of Ramirez's work, there was no question that coverage .,vas not

inrplicated . See GuideOne, 197 S.W .3d at309.

Tlrerefore, this case does not present an opportunity to expand uilon the Gù.deOne

opinion as urgecl by D.R. Horton, but rather to stand on GuideO¡ze's sound reiection of

extrinsic evid.ence being used in coverage cases tirat touch on both coveiage urrd ,rubrrr,U.

2. No f'acts were rleveloped in the underiying lawsuit that wouid
trigger coverage.

in its amici brief, the 'fexas Association of Builders anii the National Association

of l{oine Buildeis set foilh tire rule they and D.P... Horton wish this Court to aciopt:

Accordingiy, the rule is better stated as follows: When no
cluty to defend exists, and no facts can be developed at the
lrial of the underlying lav¡suit to irnpose covelage, an

insurer's duty to indemnify may be determined by summary
ildp-nieni,J **b

(See Briei of Arnici Curiae arp. 12) (ernphasis addeci).

This is exactly rvhat happened in the instant natter as D.R. FIoilon c'reveiopecl no

facts in the underlyíng lewsuit (tlte Ilolntes' lawsriit) to trigger coveragc. Therefore,

Markel properiy \ /as awarded sumrnary judgment. D.R. Horlon irnpropelly asks this

Court to accept facts that it created, not in the Holmes' wtderlying ßrt suit, but in a

separate breach of contract suit that was filed against an insurer after tht: r-rnclerlying tort

litigation was resolved without a trial. fhe "uncierlying tort suit" ancl "liability litigatioÍt"

to be resolved in advance of deterinining Markel's duty to indernnify was the Holnrcs'



latvsadt against D.R. ÍIorton, not D.R. Horton's breach of contract suit against Markel

(where D.R. Ilorlon attemptecl to intrcduce "eviclence" to shov¡ what it failecl to prove in

the Hofunes' litigation, i.e. that D.R. Horton Cid not perform the worl'- as the Holmes'

claimed it did in their lawsuit). The Hohnes' case was concluded by D.R. I{ofton's

settlement before the matter was tried to a veldict. At no point in that litigation, either

via the Holmes' pleaclings or in the discovery developed, was it ever alleged or shown

that Rosendo Ramirez performed work on the Holmes' residence. (C It Vol' III 419-24)'

Even D.R. Florlon's iead superintendent, Travis Brown, testifîetl in his deposition in the

Holmes' larvsuit that he had, "no idea" u,hat \ rork, if any, iìamirez per.fonneci in tire

l-iolmes' house. (C.R.Vol. II at263).

If Ð.R. Horlon prevails, ihen the scop-e of an insurei's anal¡zsis oí its duty to

clefend becomes limitless, subject to multiple, perhaps conflicting, facts generated fiom

several legai proceedings. D.R. Horton presents this Court with a model to reshape tire

analysis of the cluties to clefenci and inclemnify that is both unworkable and untenable, ancl

it rnust be rejected.

3. The trial court considered Ð.R. Florton's evide¡rce at the

surnmary judgment phase and Markel stiil prevailed as a mattel"
of lalv.

Even assurning this Coufi is inclined to permit extrinsic evidence to cletermine tire

coverage issues, D.R. Hoficnstill loses this case as the trial considered and, presumably,

rejected its efforts to manufactul'e evidence of Ramirez's purporled work after the

l{ohles' litigation v¿as concluded. The trial coufi oven"uled Markel's olrjections to D.R.

Iforton's sumlnary judgment evidence. Therefore, the trial coutl must have considered



that evidence in rnaking its sumtnary deterrnination'

D.R. Horlon presented a body of extrinsic "evidence" purportedly estabiishing that

P..amiiez performed the work on v¿hich the Holmes based their iawsuit (C.R. Vol. II at

3ll-339,350). D.R. I-Iorlon argued that by presenting its cost detaii for the l-iolmes'

residelce, handwritten notes of Clark Bottoins, and counsel's ov/n affidavit, it

estaþlishecl thaf the Flolnies actually were srii.ng D.R. Horlon for work that Ramirez

perforrned as D.R. Horton's subcontractor. Assuming that such extrinsic evidence could

6e considered in an "eigirt-corners" analysis of Markel's alleged duty to defend, D.R.

Hofion failed (or refi;sed) to prorride any documentary evidence that supporled its

conclusion that Ramirez perfonned any work on the Holmes' residence at any time .

Even if ttre trial court consiciered-albeit improperiy-D.R. Horton's extrinsic

evicience, Ramirez was not implicated and additional-insured status under the Policy was

not triggered. In the Courl of Appeals and befbre this Court, D.R. FIorlon fails to

acknowledge that the trial court did, in fact, consider its extrinsic evidence, but

nonetheless found that it did not raise a scintilla of evidence to preciude summary

judgment in Markel's favor. That is, the trial coutl overuled all of Markel's objections

to D.R. Horton's extrinsic evid.ence and, thus, one must conclude that the couft indeed

reviewed all of that evidence, but still found in favor of Markel.

While the lacts provecl in the underlyittg lawsuit can confer a duty to indernntfy, it

is telling that the so-called "e',¡idence" D.R. Hoilon proffered at the sururary judgment

phase was not discovery or tesiimony fionr ihe ¿¡nderiying I{olmes' løwsuit. To the

contrary, it was inforrnation D.R. Horlon manufactured in the coverage lawsuit it filecl



against Markel foliowing its resolution of the Holmes' case as trial starled. Thus, D.R.

Ilodon's claim that its right to indernnity r,vas improperly denied by the unclerl)¡ing courts

confusiäg the duty to defend and cluty tc pay sirnply is not suppor-teci b5r the arguments in

its motion. D.R. Hofion had no evidence from the I{olmes' case fot the court to review

on the indemnity issue. The courls have reviewed every'thing D.R. Hoilon submitted, but

still found in Markei's favor. There is no reversible error in tire appeals couft clecision.

PRÄ.YBR

For the foregoing reasons, Markel Intemational Insurance Company Lirnited

lespectÊ;ily prays that this Ccurt cleny D.R. Horton's Motion for Rehearing; deny D.Iì.

Horton's petition for review; and affirm the Courl of Appeals' judgment affirming in part

the tr"ral eoufi's summary jucigrnent for Respondent, Markel. Markel furtirer pia¡,s for

suoh otirer and further relief to which it may show itselfjustly entitled at law or in equity.

Respectfu liy submitted,
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